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Washington Federal Savings vs. H Craig Van Engelen, etal.
Washington Federal Savings vs. H Craig Van Engelen, Kristen L Van Engelen
Date

Code

User

9/9/2009

NCOC

CCAMESLC

New Case Filed - Other Claims

Mike Wetherell

COMP

CCAMESLC

Complaint Filed

Mike Wetherell

SMFI

CCAMESLC

Summons Filed

Mike Wetherell

9/18/2009

AFOS

CCPRICDL

Affidavit Of Service 09/13/09

Mike Wetherell

10/212009

ANSW

CCGARDAL

Answer (Craig & Krsiten Van Engelen Pro Se)

Mike Wetherell

MOTN

CCGARDAL

Motion for Disqualification

Mike Wetherell

ORDQ

CCPRICDL

Order Granting Disqualification

Mike Wetherell

NOTR

CCPRICDL

Notice Of Reassignment to Judge Cheri C.
Copsey

Cheri C. Copsey

10/13/2009

NOSV

CCHOLMEE

Notice Of Service

Cheri C. Copsey

3/11/2010

HRSC

TCWEATJB

Hearing Scheduled (Status by Phone
04/09/201008:30 AM)

Cheri C. Copsey

4/6/2010

MOSJ

CCSULLJA

Motion For Summary Judgment

Cheri C. Copsey

AFFD

CCSULLJA

Affidavit

Cheri C. Copsey

MEMO

CCSULLJA

Memorandum in support of Motion for Summary
Judgment

Cheri C. Copsey

NOHG

CCSULLJA

Notice Of Hearing

Cheri C. Copsey

HRSC

CCSULLJA

Hearing Scheduled (Motion for Summary
Judgment 05/27/201003:00 PM)

Cheri C. Copsey

4/9/2010

HRHD

TCWEATJB

Hearing result for Status by Phone held on
04/09/201008:30 AM: Hearing Held

Cheri C. Copsey

4/1612010

NOAP

CCAMESLC

Notice Of Appearance (Labrum for Craig and
Kristen Van Engelen)

Cheri C. Copsey

5/13/2010

MOTN

CCMCLILI

Motion to Strike & Memorandum in Support

Cheri C. Copsey

OPPO

CCMCLILI

Opposition to Motion for Summary Judgment or,
in Alternative, Motion for Continuance

Cheri C. Copsey

AFFD

CCMCLILI

Affidavit of Kirsten Van Engelen in Opposition to
Motion for Summary Judgment

Cheri C. Copsey

AFFD

CCMCLlLI

Affidavit of Craig Van Engelen in Opposition to
Motion for Summary Judgment

Cheri C. Copsey

AFFD

CCMCLILI

Affidavit of Dara Labrum in Opposition to Motion
for Summary JudgmenUin Support of Motion for
Continuance

Cheri C. Copsey

NOHG

CCMCLILI

Notice Of Hearing (5/27/10 @ 3:00 pm)

Cheri C. Copsey

NOTC

CCMASTLW

Notice Vacating Summary Judgment Hearing

Cheri C. Copsey

RESP

CCMASTLW

Response To Motion to Strike

Cheri C. Copsey

HRVC

CCCHILER

Hearing result for Motion for Summary Judgment Cheri C. Copsey
held on 05/27/2010 03:00 PM: Hearing Vacated
and Motion to Strike

HRSC

CCCHILER

Hearing Scheduled (Status by Phone
07/09/201008:30 AM)

Cheri C. Copsey

NOTC

CCCHILER

Notice of Telephonic Status Conf (7/9/10 @ 8:30
am)

Cheri C. Copsey

10/7/2009

5/1912010

5/20/2010

Judge
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Washington Federal Savings vs. H Craig Van Engelen, Kristen L Van Engelen
Date

Code

User

5/20/2010

NOTD

CCWRIGRM

(2) Notice Of Taking Deposition

Cheri C. Copsey

6/1/2010

NOHG

CCMCLILI

Notice Of Hearing

Cheri C. Copsey

HRSC

CCMCLILI

Hearing Scheduled (Motion for Summary
Judgment 07/29/201002:00 PM)

Cheri C. Copsey

6/2/2010

STiP

CCAMESLC

Stipulation Regarding Summary Judgment
Briefing Schedule

Cheri C. Copsey

6/15/2010

NOTS

CCNELSRF

Notice Of Service

Cheri C. Copsey

6/17/2010

NOTS

CCWRIGRM

(2) Notice Of Service

Cheri C. Copsey

NOWD

CCWRIGRM

Notice Of Withdrawal of Motion to Strike

Cheri C. Copsey

6/25/2010

NOTS

CCDWONCP

Notice Of Service

Cheri C. Copsey

6/29/2010

NOTS

CCWRIGRM

Notice Of Service

Cheri C. Copsey

7/1/2010

NOTC

CCCHILER

Notice Vacating Summary Judgment Hearing

Cheri C. Copsey

HRVC

CCCHILER

Hearing result for Motion for Summary Judgment Cheri C. Copsey
held on 07/29/2010 02:00 PM: Hearing Vacated

7/6/2010

CONT

TCWEATJB

Continued (Status by Phone 07109/2010 10:30
AM)

Cheri C. Copsey

7/9/2010

HRHD

TCWEATJB

Hearing result for Status by Phone held on
07/09/2010 10:30 AM: Hearing Held

Cheri C. Copsey

7/1312010

NOHG

CCTOWNRD

Notice Of Hearing

Cheri C. Copsey

HRSC

CCTOWNRD

Hearing Scheduled (Motion for Summary
Judgment 10/28/201003:30 PM)

Cheri C. Copsey

7/1912010

AFOS

CCMASTLW

Affidavit Of Service (07106/10)

Cheri C. Copsey

7/22/2010

AFOS

CCMASTLW

Affidavit Of Service (07106/10)

Cheri C. Copsey

MOTN

CCMASTLW

Motion for Protective Order

Cheri C. Copsey

MEMO

CCMASTLW

Memorandum in Support

Cheri C. Copsey

MOTN

TCWEATJB

Motion To Amend Answer

Cheri C. Copsey

AFCO

TCWEATJB

Affidavit Of Counsel In Support Of Motion To
Amend Answer

Cheri C. Copsey

MEMO

TCWEATJB

Memorandum In Support Of Motion To Amend
Answer

Cheri C. Copsey

7/26/2010

NOSV

CCGARDAL

Notice Of Service

Cheri C. Copsey

7/27/2010

SCHE

TCWEATJB

Scheduling Order

Cheri C. Copsey

HRSC

TCWEATJB

Hearing Scheduled (Jury Trial 05/23/2011 09:00 Cheri C. Copsey
AM) 3d

HRSC

TCWEATJB

Hearing Scheduled (Pretrial Conference
05/05/2011 04:30 PM)

Cheri C. Copsey

NOHG

CCSIMMSM

Notice Of Hearing (8-12-10 @2:30 p.m.)

Cheri C. Copsey

HRSC

CCSIMMSM

Hearing Scheduled (Motion to Amend
08/12/201002:30 PM)

Cheri C. Copsey

NOTC

CCAMESLC

Notice of Change of Address

Cheri C.

NOHG

CCTOWNRD

Notice Of Hearing

Cheri C. Copsey

7/23/2010

7128/2010

Judge
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Judge

Date

Code

User

7/28/2010

HRSC

CCTOWNRD

Hearing Scheduled (Motion 08/12/201002:30
PM)

Cheri C. Copsey

7/29/2010

MOTN

CCAMESLC

Motion for a Protective Order

Cheri C. Copsey

AFSM

CCAMESLC

Affidavit In Support Of Motion for A Protective
Order

Cheri C. Copsey

MEMO

CCAMESLC

Memorandum in Support of Motion for Protective Cheri C. Copsey
Order

HRSC

CCAMESLC

Notice of Hearing (Motion For Protective Order
08/12/201002:30 PM)

Cheri C. Copsey

NOTS

CCMASTLW

Notice Of Service

Cheri C. Copsey

OPPO

CCMCLILI

Opposition to Plaintiffs Motion for Protective
Order

Cheri C. Copsey

AFFD

CCMCLILI

Affidavit of Counsel in Support of Opposition to
Plaintiffs Motion for Protective Order

Cheri C. Copsey

RPLY

CCSIMMSM

Plaintiffs Reply to Defendant's Motion for a
Protective Order

Cheri C. Copsey

AFFD

CCSIMMSM

Affidavit of Counsel

Cheri C. Copsey

RPLY

CCSIMMSM

Plaintiffs Reply to Defendant's Motion to Amend
Answer

Cheri C. Copsey

AFFD

CCSIMMSM

Affidavit of Counsel in Support of Reply

Cheri C. Copsey

RPLY

CCSULLJA

Reply in Support of Defendants' Motion to Amend Cheri C. Copsey
Answer

AFFD

CCSULLJA

Supplemental Affidavit of Counsel in Support of
Defendants' Motion for a Protective Order

Cheri C. Copsey

RPLY

CCSULLJA

Reply in Support of Defendants' Motion for a
Protective Order

Cheri C. Copsey

8/12/2010

DCHH

TCWEATJB

Cheri C. Copsey
Hearing result for Motion to Amend held on
08/12/201002:30 PM: District Court Hearing Helc
Court Reporter: Kim Madsen
Number of Transcript Pages for this hearing
estimated: Under 100 Pages

8/13/2010

ORDR

TCWEATJB

Order Granting Defendants' Motion To Amend
Answer

Cheri C. Copsey

AMEN

CCWRIGRM

Amended Answer and Demand for Jury Trial

Cheri C. Copsey

8/17/2010

ORDR

TCWEATJB

Order On Defendants' Motion For A Protective
Order

Cheri C. Copsey

8/20/2010

ORDR

TCWEATJB

Order Granting Plaintiffs Motion For Protective
Order

Cheri C. Copsey

8/27/2010

BREF

CCCHILER

Defendants' Supplemental Briefing on their
Motion for a Protective Order

Cheri C. Copsey

9/10/2010

STIP

CCDWONCP

Stipulation Re Defendants' Motion for a Protective Cheri C. Copsey
Order

9/14/2010

ORDR

TCWEATJB

9/30/2010

AFFD

CCSULLJA

Order Regarding Defendants' Motion For
Cheri C. Copsey
Protective Order
Affidavit of Counsel in Support of Plaintiffs Motion Cheri C. Copsey
for Summary Judgment

8/512010

8/10/2010

UOO05
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Date

Code

User

9/30/2010

MEMO

CCSULLJA

Memorandum in Support of Plaintiff's Motion for
Summary Judgment

Cheri C. Copsey

10/14/2010

MISC

CCMASTLW

Opposition to Motion for Summary Judgment

Cheri C. Copsey

AFFD

CCMASTLW

Affidavit of Counsel

Cheri C. Copsey

MEMO

CCLATICJ

Plaintiff's Reply Memorandum in Support of
Motion for Summary Judgment

Cheri C. Copsey

AFFD

CCLATICJ

Supplemental Affidavit of Bryan Churchill in
Support of Summary Judgment

Cheri C. Copsey

10/27/2010

AFFD

CCSIMMSM

Supplemental Affidavit of Craig Van Engelen in
Opposition to Motion for Summary Judgment

Cheri C. Copsey

10/28/2010

MOTN

CCAMESLC

Motion to Strike and Motion to Shorten time

Cheri C. Copsey

MEMO

CCAMESLC

Memorandum in Support of Motion to Strike and
Motion to Shorten time

Cheri C. Copsey

HRSC

CCAMESLC

Notice of Hearing (10/28/2010 03:30 PM) Motion Cheri C. Copsey
to Strike and to Shorten Time

CONT

TCWEATJB

Continued (Motion for Summary Judgment
11/12/201010:00 AM)

Cheri C. Copsey

BREF

CCSIMMSM

Supplemental Brief in Opposition to Motion for
Summary Judgment

Cheri C. Copsey

AFFD

CCSIMMSM

Affidavit of Craig Van Engelen in Support of
Subblemental Brief

Cheri C. Copsey

MEMO

CCSULLJA

Plaintiff's Supplemental Memorandum in Support Cheri C. Copsey
of Summary Judgment

MOTN

CCNELSRF

Motion to Strike Affidavit of Craig Van Engelen in
Support of Supplemental Breif in Opposition to
Motion for Summary Judgment and To Shorten
Time

Cheri C. Copsey

MEMO

CCNELSRF

Memorandum In Support of Motion to Strike
Affidavit of Craig Van Engelen in Support of
Supplemental Breif in Opposition to Motion for
Summary Judgment and To Shorten Time

Cheri C. Copsey

OPPO

CCGARDAL

Opposition to Motion to Strike Affidavit of Craig
VanEngelen

Cheri C. Copsey

DCHH

TCWEATJB

Hearing result for Motion for Summary Judgment Cheri C. Copsey
held on 11/12/2010 10:00 AM: District Court
Hearing Held
Court Reporter: Kim Madsen
Number of Transcript Pages for this hearing
estimated: Under 100 Pages

ORDR

TCWEATJB

Order Granting Plaintiff's Motion To Shorten Time Cheri C. Copsey

11/17/2010

TRAN

TCWEATJB

Transcript Filed (11-12-10)

Cheri C. Copsey

12/9/2010

AFIN

CCMASTLW

Affidavit Of Interest

Cheri C. Copsey

12/14/2010

JDMT

TCWEATJB

Judgment

Cheri C. Copsey

HRVC

TCWEATJB

Hearing result for Jury Trial held on 05/23/2011
09:00AM: Hearing Vacated

Cheri C. Copsey

10/21/2010

11/5/2010

11110/2010

11/12/2010

Judge
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Date

Code

User

12/14/2010

HRVC

TCWEATJB

Hearing result for Pretrial Conference held on
05/05/2011 04:30 PM: Hearing Vacated

CDIS

TCWEATJB

Civil Disposition entered for: Van Engelen, H
Cheri C. Copsey
Craig, Defendant; Van Engelen, Kristen L,
Defendant; Washington Federal Savings, Plaintiff.
Filing date: 12/14/2010

STAT

TCWEATJB

STATUS CHANGED: Closed

Cheri C. Copsey

AFIN

CCRANDJD

Affidavit Of Interest

Cheri C. Copsey

EXAC

CCRANDJD

Execution Issued - Ada Co.

Cheri C. Copsey

AFFD

MCBIEHKJ

Affidavit of Counel in Support of Memo for Fees
and Costs

Cheri C. Copsey

MEMC

MCBIEHKJ
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Attorney and Counselor at Law
300 W. Myrtle, Suite 200
P.O. Box 837
Boise,ID 83701
Telephone: (208) 336-5955
Fax: (208) 342-5749
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By LAMES
Or£PIJTV

Attorney for Washington Federal Savings

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
WASHINGTON FEDERAL SAVINGS,
a United States corporation,
Plaintiffs,
vs.
H. CRAIG VAN ENGELEN and KRISTEN
L. VAN ENGELEN;
Defendants

)
)
)
)
)
)
)
)
)
)
)
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CASE NO.
COMPLAINT

COMES NOW, Washington Federal Savings, above named Plaintiff, by and through
its attorney of record, David E. Wishney, who for a cause of action and claim for relief from
the Defendants, complains and alleges as follows:

GENERAL ALLEGATIONS
1.

Plaintiff Washington Federal Savings, ("Washington Federal"), is a

corporation organized and existing under the laws of the United States, duly qualified to
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transact business in the State of Ada Idaho.
2.

That, at all times relevant hereto, Van Engelen Development, Inc.,

("Van Engelen Development"), was an Idaho corporation, organized and existing under the
laws of the State of Idaho, having its principal place of business in Ada County, Idaho.
3.

That, at all times relevant hereto the Defendants H. Craig Van Engelen

and Kristen L. Van Engelen, (jointly "Van Engelens"), were husband and wife, and residents
of Ada County, Idaho.
4.

That between January 18, 2006 and March 28, 2007, Washington

Federal made and disbursed funds upon a series of six real estate development and
construction loans to Van Engelen Development, (collectively "Loans"), more particularly
identified in Exhibit No.1 hereto.
5.

That, Van Engelen Development defaulted in payment upon each of the

Loans. After disposition of the collateral securing the repayment of Loans, Van Engelen
Development remains indebted to Washington Federal in the sum of Four Million Fifty-Two
Thousand Eight Hundred Nine and 67/100 Dollars ($4,452,809.67), as more fully detailed
in Exhibit No.1 hereto. Interest is accruing thereon at the note rate(s), from and after the
date of each respective foreclosure sale. In addition to interest during the pendency of this
proceeding, Plaintiff is entitled to interest at the lawful rate from the date of Judgment until
the same is fully paid.
6.

That, in order to induce the Plaintiff to extend credit from time to time
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to Van Engelen Development, the Van Engelens agreed to personally guaranty the repayment
thereof, and executed and delivered a personal guaranty agreement.
7.
8.

That, the Defendants have not paid the same or any portion thereof.
That, as a result of the foregoing, it has become necessary for the Plaintiff

to engage the services of David E. Wishney for the prosecution of this action and to agree
to pay him a reasonable fee for those services. That, pursuant to the terms of the parties'
agreements and Idaho Code Section 12-120, Plaintiff is entitled to recover any attorneys fees
incurred herein.
WHEREFORE, Plaintiffprays for Judgment against Defendants, j ointly and severally,
as follows:
1.

For the principal sum of $4,452,809.67, together with interest upon the
principal balance at the rates set forth in the underlying promissory notes until
the date of Judgment;

2.

For interest upon Judgment at the statutory rate from the date thereof until the
same is fully paid;

3.

For reasonable attorneys fees in the sum of $5,000.00 if this
matter is uncontested and a further sum if contested;

4.

For costs of suit;

5.

F or such other and further relief as to the Court deems just and equitable in the
premIses.
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DATED this

7

day ofSepternber, 2009.

David E. Wishney
Attorney for Plaintiff
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EXHIBIT NO.1
SCHEDULE OF DEFICIENCY BALANCES
CALCULATED AS OF DATE OF FORECLOSURE SALES
LOAN NO.

PRINCIPAL

INTEREST &
LATE FEES

FORECLOSE
EXP.

SALE PRICE

BALANCE

313170-3

214,634.56

10,959.80

2,865.88

214,634.56

$13,825.68

316243-5

2,667,492.73

172,021.63

8,867.54

809,000.00

$2,039,381.90

316250-0

2,695,995.83

216,513.27

9,416.25

568,000.00

$2,353,925.35

329660-5

198,792.76

12,975.38

2,253.46

198,792.21

$15,229.39

329683-7

224,619.76

14,653.86

2,266.36

224,579.76

$16,960.22

329690-2

224,325.33

11,303.12

2,154.94

224,296.26

$13,487.13
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H. Craig and Kristen L. Van Engelen
6789 N. Hillsboro Place
Boise, Idaho 83703

ProSe

ORIGINAL

IN THE DISTRICT COURT FOR THE FOURTH JUDICIAL DISTRICT OF IDAHO
IN AND FOR THE COUNTY OF ADA
WASHINGTON FEDERAL SAVINGS,
A United States Corporation,
Plaintiff,

Case No.: CVOC-09-17209
ANSWER TO COMPLAINT
FEE: $58.00

vs.
H. CRAIG VAN ENGELEN and KRISTEN L.
VAN ENGELEN,
Defendants.
Defendants, H. Craig Van Engelen and Kristen L. Van Engelen (the "Van
Engelens") answer the Complaint of the Plaintiff in the above-entitled matter as follows:
RESPONSE TO ALLEGATIONS
1.

The Van Engelens deny any and all allegations except as expressly

admitted within this Answer.
2.

The Van Engelens are without sufficient information or belief to admit or

deny and, therefore, deny Paragraph 1 of the Plaintiffs Complaint.
3.

The Van Engelens admit the allegations of Paragraphs 2 and 3 of the

Plaintiffs Complaint.
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4.

The Van Engelens admit that between January 18, 2006 and March 28,

2007, Washington Federal Savings made and disbursed funds upon a series of six real
estate development and construction loans to Van Engelen Development, but deny all
further allegations or inferences contained in Paragraph 4 of the Plaintiff's Complaint.
5.

The Van Engelens deny the allegations of Paragraphs 5, 6, 7 and 8 of the

Plaintiff's Complaint.
AFFIRMA TIVE DEFENSES

1.

The Complaint fails to state a claim upon which relief can be granted,

LR.C.P. 12(b)(6);
2.

The Plaintiff's claims are barred under the doctrines of waiver, laches,

and/or estoppel;
3.

The Plaintiff's claims can be avoided because the Plaintiff engaged in

unfair and deceptive trade practices in connection with the transaction referenced in
Plaintiff's Complaint;
4.

The Plaintiff's claims are barred or avoidable because of Plaintiff's

unconscionable agreement and conduct;
5.

The Plaintiff's claims are barred under the doctrine of unclean hands;

6.

The Plaintiff's claims are avoidable under the doctrine of prevention of

performance;
7.

The Plaintiff's claims fail due to failure of a condition precedent;

8.

All or part of the Plaintiff's claims can be set off;
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9.

The issues raised by the Plaintiff, or some of them, are or will be resolved

and the parties bound under the doctrines of claim preclusion, res judicata or collateral
estoppel as a result of litigation between the Plaintiff and other parties;
10.

The Plaintiffs claims can be avoided because of a material alteration of

the underlying obligation. This action altered the loan agreement and increased the Van
Englens' risk and liability without their consent;
11.

The Plaintiffs claims are barred under the doctrine of frustration of

purpose;
12.

Any award to the Plaintiff in this action would constitute quantum meruit

or unjust enrichment;
13.

The Plaintiff has not suffered any damage and, therefore, is not entitled to

14.

After giving the borrower credit for the fair market value of the lots as of

relief;

the date of sale pursuant to I.C. §45-1512, the obligation has been fully satisfied;
15.

Performance of the obligations of the alleged guarantee is excused by the

interference or acts of Plaintiff including, but not limited to, the failure of the Plaintiff, its
subsidiaries or affiliates, to perform its express and implied obligations or for breach of
duties arising pursuant to or as a result of the agreements between Van Englen
Development, Inc. and the Plaintiff;
16.

The Guaranty was signed in 2002 by the Van Engelens, and all obligations

guaranteed under the Guaranty were satisfied. The Guaranty is not effective as to the
obligations at issue in this matter;

ANSWER TO COMPLAINT-Page 3
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17.

Some or all of the Plaintiff's claims are barred by the statute of frauds to

the extent they are not set forth in writing;
18.

The Plaintiff has failed to mitigate its damages, if any, and now makes

claims for avoidable consequences;
19.

The Plaintiff's claims against the Van Englens are discharged due to

extensions, modifications, or releases of the underlying obligations without the Van
Engel ens ' consent;
20.

The Plaintiff's claims against the Van Engelens' are discharged due to

Plaintiffs impairment of the collateral securing the underlying obligations;
21.

The Plaintiff's claims against the Van Engelens' constitute unenforceable

penalties;
22.

The Plaintiff's claims are avoidable in whole or part because it violates

sound public policy;
23.

The Plaintiffs claims are avoidable because of nondisclosure of facts

where a duty to disclose such facts existed;
24.

The Plaintiff owes a fiduciary duty to the Van Engel ens , as guarantors,

and breached such duty and, therefore, its claim should be reduced or fully discharged;
and
25.

The Van Engelens reserve the right to amend, withdraw or supplement

these affirmative defenses after discovery has been completed.
DEMAND FOR JURY TRIAL

The Van Engelens demand a trial by jury of not less than twelve persons on all
issues so triable.

ANSWER TO COMPLAINT-Page 4

00016

•

J

..
ATTORNEY FEES AND COSTS
The Van Engelens request attorney fees and costs incurred in responding to this
matter pursuant to Idaho Code § 12-120, Idaho Code § 12-121, l.R.c.P. 54, contract and
any other applicable provision oflaw.

PRAYER FOR RELIEF
WHERFORE, having fully answered Plaintiff's Complaint, the Van Engelens
pray as follows:
1.

That the Complaint be dismissed and the Plaintiff take nothing thereby;

2.

That the Van Engelens be awarded their reasonable attorney fees and costs

pursuant to Idaho Code § 12-120, Idaho Code § 12-121, LR.C.P. 54, contract and any
other applicable provision of law; and
3.

For such further or alternate relief as may be available at law or in equity

to the Van Engelens and which serves the interests of justice.
DATED this ~ day of October, 2009.

H. CRAIG VAN ENGELEN

KRISTEN L. VAN ENGELEN

ANSWER TO COMPLAINT-Page 5

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this __ day of October, 2009, I caused to be served a
true copy of the foregoing ANSWER by the method indicated below, and addressed to
those parties marked served below:
Served

o

Party

Counsel

Means of Service

Plaintiff

David E. Wishney
300 W. Myrtle, Suite 200
P.O. Box 837
Boise, ID 83701
Fax: (208) 342-5749

~ U.S. Mail, Postage Paid.

o

Hand Delivered to Office or
Court House Drop Box.

o Fax Transmittal

-~

H. Craig Van Engelen
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David E. Wishney, I.S.B. #1993
Attorney and Counselor at Law
300 W. Myrtle, Suite 200
P.O. Box 837
Boise,ID 83701
Telephone: (208) 336-5955
Fax: (208) 342-5749

APR. a.6~ mi.
J. DAVID NAVARRO. Clerk
.

Sy~fIat..

Attorney for Plaintiff Washington Federal Savings
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
WASHINGTON FEDERAL SAVINGS,
a United States Corporation,
Plaintiff,
vs.
H. CRAIG V AN ENGELEN and KRISTEN
L. VAN ENGELEN,
Defendants.

)
)
)
)
)
)
)
)
)
)
)

CASE NO. CV OC 0917209

PLAINTIFF'S MOTION FOR
SUMMARY JUDGMENT

COMES NOW the Plaintiff, WASHINGTON FEDERAL SAVINGS ("Washington
Federal"), by and through its counsel of record, DAVID E. WISHNEY, and pursuant to
I.R.C.P. 56 files this MOTION FOR SUMMARY JUDGMENT. This motion is further
supported by the accompanying memorandum and the affidavit of Bryan Churchill.
In the event the Court determines that existence of material facts preclude the entry
of summary judgment, then pursuant to Rule 56(d), Plaintiff request the Court to enter an
Order specifying the facts that appear without substantial controversy, including the extent
to which the amount of damages or other relief is not in controversy, and directing such
PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT - PAGE 1
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further proceedings in the action as are just.
Respectfully submitted this3/ day of March, 2010.

Attorney for the Plaintiff
Washington Federal Savings

CERTIFICA TE OF SERVICE
I HEREBY CERTIFY that a true and correct copy of the foregoing document entitled
PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT, together with true and correct copies of
the AFFIDAVIT OF BRYAN CHURCHILL, MEMORANDUM IN SUPPORT OF PLAINTIFFJ
MOTION FOR SUMMARY JUDGMENT, and NOTICE OF HEARING, were served this ~
day of April, 2010, on the following by:

H. Craig and Kristen L. Van Engelen
6789 N. Hillsboro Place
Boise, Idaho 83703
Telephone:
Facsimile:
Email:

U.S. Mail, postage prepaid
Personal delivery
Facsimile transmission
Express Delivery
Other

Defendants appearing pro se

PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT - PAGE 2
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APR 06 20tO
David E. Wishney, LS.B. #1993
Attorney and Counselor at Law
300 W. Myrtle, Suite 200
P.O. Box 837
Boise, ID 83701
Telephone: (208) 336-5955
Fax: (208) 342-5749
Attorney for Plaintiff Washington Federal Savings
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
WASHINGTON FEDERAL SAVINGS,
a United States Corporation,

)
)
)
)
)
)
)
)
)
)
)

Plaintiff,
vs.
H. CRAIG V AN ENGELEN and KRISTEN
L. VAN ENGELEN,
Defendants.

CASE NO. CV OC 0917209

MEMORANDUM IN SUPPORT
OF PLAINTIFF'S MOTION FOR
SUMMARY JUDGMENT

I.

QUESTION PRESENTED ON MOTION FOR SUMMARY JUDGMENT
The Plaintiff Washington Federal Savings ("Washington Federal") requests entry of summary
judgment in the amount of $4,452,809.67, plus interest, against the Defendants, H. Craig Van
Engelen and Kristen L. Van Engelen ("the Van Engelens") upon the Continuing General Guaranty
Agreement that they executed for the benefit of Van Engelen Development, Inc. Washington
Federal's claim is based upon the default by Van Engelen Development, Inc. on six separate loans
made to it by Washington Federal, each loan being represented by a promissory note, all of which

MEMORANDUM IN SUPPORT OF PLAINTIFF'S
MOTION FOR SUMMARY JUDGMENT - PAGE 1
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are now in default, and all of which are further secured by the Van Engelen Defendants' personal
guaranty that is at issue in this action.
Washington Federal filed the complaint in this matter on September 9, 2009. The Van
Engelen Defendants appeared pro se and filed an answer in this action on October 2,2009. The Van
Engelens have answered Washington Federal's discovery requests, including a request for
admissions to which they responded by denying those requests on the basis that the attached
documents, to which they were to refer in making their answers, were allegedly illegible. A copy
of the Continuing General Guaranty Agreement executed by the Van Engelens, and as referred to
throughout the remainder of this memorandum, is attached as Exhibit No.8 to the Affidavit of Bryan
Churchill, which is submitted in support of this motion for summary judgment.
As further argued below, on this motion for summary judgment Washington Federal places
at issue both its own claims for relief on the Continuing General Guaranty, and each and every one
of the affirmative defenses that have been asserted by the Defendant Van Engelens in answer to, and
denial of, Washington Federal's claims in this action.
This matter has not yet been set for trial.
The Plaintiff Washington Federal's motion for summary judgment is further supported by
the accompanying affidavit of Bryan Churchill (hereinafter referred to as "Churchill Aff. ").

II.
STATEMENT OF UNDISPUTED FACTS
On August 14,2002 the Van Engelens, in their status as the Defendant Guarantors, signed
the "Continuing General Guaranty" ("Guaranty") at issue in this action. In accordance with the

MEMORANDUM IN SUPPORT OF PLAINTIFF'S
MOTION FOR SUMMARY JUDGMENT - PAGE 2
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terms of the Guaranty, the Defendants promised to pay all obligations of the Borrower Van Engelen
Development, Inc., to the lender Washington FederaL Paragraph 3 of the Guaranty states, in part,
that,
Guarantor's Promise shall be a continuing guaranty as to any present or future
Obligations Borrower owes Lender and shall remain effective until Lender actually
receives written notice from Guarantor that Guarantor withdraws Guarantor's
Promise. Guarantor's notice of withdrawal will have no effect on Guarantor's
Promise as to Obligations the Borrower owes Lender before Lender receives
Guarantor's notice, or for renewals or extensions of those Obligations made after
Lender receives Guarantor's notice or for attorneys' fees and all other costs and
expenses incurred by Lender in enforcing those Obligations.

See, Continuing General Guaranty Agreement, ,-r 3.
Washington Federal made six loans in an amount of $6,225,860.97 to Van Engelen
Development, Inc. between January 18,2006 and March 28,2007, each of which was evidenced by
a promissory note, and subject to the Guaranty. The Van Engelen Defendants executed these
promissory notes on behalf of Van Engelen Development, Inc. Washington Federal advanced funds
to Van Engelen Development, Inc. on these promissory notes. Van Engelen Development, Inc. has
since defaulted in payment upon these loans. See, Churchill Affidavit, ,-r,-r 3-6.
Since the date of the foreclosure sale of the collateral securing these six loan, Van Engelen
Development, Inc. remained in default of its payment obligation on those loans. Following
foreclosure of the collateral securing this loan, and after applying all credits and debits, a balance of
$4,452,809.67 remains due and owing. The Van Engelen Defendants have not paid any part of this
balance due, as required by the Continuing General Guaranty. See, Churchill Affidavit, ,-r,-r 7-12.

MEMORANDUM IN SUPPORT OF PLAINTIFF'S
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III.
LEGAL STANDARDS SPECIFICALLY APPLICABLE TO THIS MOTION

The purpose of summary judgment is to avoid useless trials. Bandelin v. Pietsch, 98 Idaho
337,340-41,563 P.2d 395, 398-99 (1977).
Under Idaho law a guaranty "is an undertaking or promise on the part of a guarantor which
is collateral to a primary or principal obligation and binds the guarantor to performance in the event
of nonperformance of the principal obligor. [citation omitted]." Hudson v. Cobbs, 115 Idaho 1128,
1131, 772 P.2d 1222, 1225 (1989). "As a general rule, a guaranty of the payment of the obligation
of another is an absolute undertaking imposing liability upon the guarantor immediately upon the
default of the principal regardless of whether notice is given to the guarantor. [citations omitted]."
McConnon & Co. v. Stalling, 44 Idaho 510, 513,258 P. 527, 527 (1927). An unconditional guaranty
is a promise by the guarantor to pay the debt or perform the obligation upon default without requiring
the secured party to first exhaust its other remedies against the debtor. Commercial Credit Corp. v.
Chisholm Bros. Farm Equipment Co., 96 Idaho 194, 196-97,525 P.2d 976, 978-79 (1974).
The rights of a creditor against a guarantor are determined strictly from the terms of the
guaranty agreement. If the guaranty is clear and unequivocal, there is no occasion for the court to
consider extrinsic evidence of the parties' intent. Rather, the intent of the parties must be derived
from the language of the guaranty if it is unambiguous. Valley Bank v. Larson, 104 Idaho 772, 775,
663 P.2d 653, 656 (1983); McGill v. Idaho Bank & Trust, 102 Idaho 494, 498, 632 P.2d 683, 687
(1981); Ponderosa Paint Mfg., Inc. v. Yack, 125 Idaho 310, 319, 870 P.2d 663, 672 (Ct.App.l994);
CIT Financial Services v. Herb' Indoor RV Center, Inc., 118 Idaho 185, 187, 795 P.2d 890,892
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(Ct.App.1990); Johnson Equipment v. Nielson, 108 Idaho 867, 871, 702 P.2d 905, 909 (Ct.App.
1985). When the guaranty is unconditional, the guarantor may not imply limitations upon the
creditor's rightto recover. CIT Financial Services v. Herb's Indoor RV Center, Inc., 118 Idaho 185,
187, 795 P .2d 890, 892 (Ct.App.l990).
The trial court must examine the pleadings to determine what issues are raised in the case.
The only issues considered on summary judgment are those raised by the pleadings. Vanvooren v.
Astin, 141 Idaho 440, 443, 111 P.3d 125, 128 (2005); Lexington Heights Dev., LLC v. Crandlemire,
140 Idaho 276, 286, 92 P.3d 526,536 (2004); Beco Com·lr. Co. v. City of Idaho Falls, 124 Idaho
859,865,865 P.2d 950, 956 (1993); Gardner v. Evans, 110 Idaho 925, 939, 719 P.2d 1185,1199
(1986). The trial court must also examine the pleadings to determine whether all or only some issues
raised in the pleadings have been placed at issue by the motion for summary judgment. The trial
court may not decide an issue not raised in the moving party's motion for summary judgment,
Harwood v. Talbert, 136 Idaho 672, 678, 39 P.3d 612, 618 (2001). The court must determine
whether the moving party has shown that there is a lack of any genuine issue of material fact as to
each issue raised by the motion for summary judgment. Coghlan v. Beta Theta Pi Fraternity, 133
Idaho 388, 401, 987 P.2d 300,313 (1999). Finally, the trial court must examine the pleadings to
determine what allegations have been admitted by the parties. There is no genuine issue of material
fact as to issues admitted by the parties in their pleadings. McKee Bros., Ltd v. Mesa Equip., Inc.,
102 Idaho 202,202,628 P.2d 1036, 1036 (1981).
Summary judgment is appropriate if the pleadings, affidavits, and discovery documents on
file with the court, read in a light most favorable to the nonmoving party, demonstrate no material
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issue offact such that the moving party is entitled to ajudgment as a matter oflaw. Thomson v. City
of Lewiston, 137 Idaho 473, 476,50 P.3d 488, 491 (2002).
The party moving for summary judgment initially carries the burden to establish that there
is no genuine issue of material fact and that he is entitled to judgment as a matter oflaw. Eliopulos
v. Knox, 123 Idaho 400, 404, 848 P.2d 984, 988 (Ct.App.1992). This burden may be met by
establishing the absence of evidence on an element that the nonmoving party will be required to
prove at trial. Dunnick v. Elder, 126 Idaho 308, 311, 882 P.2d 475, 478 (Ct.App.l994). Such an
absence of evidence may be established either by an affirmative showing with the moving party's
own evidence or by a review of all the nonmoving party's evidence and the contention that such
proof of a required element is lacking. Heath v. Honker's Mini-Mart, Inc., 134 Idaho 711, 712, 8
P.3d 1254, 1255 (Ct.App.2000).
Once such an absence of evidence has been established, the burden then shifts to the party
opposing the motion to show, via further depositions, discovery responses or affidavits, that there
is indeed a genuine issue for trial, or offers a valid justification for the failure to do so under I.R.C.P.
56(f). Sanders v. Kuna Joint School Dist., 125 Idaho 872, 874, 876 P.2d 154, 156 (Ct.App.1994).
IV.
ARGUMENT

A.

Washington Federal Is Entitled To A Judgment Against
The Van Engelens' On Their Guaranty As A Matter Of Law
The Van Engelen Defendants' personal liability upon the guaranty in this matter presents a

question oflaw, to be determined by the legal effect of the parties' written contracts. The Plaintiff
Washington Federal is entitled to a judgment as a matter of law as against the Van Engelen

MEMORANDUM IN SUPPORT OF PLAINTIFF'S
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Defendants based upon the plain and unambiguous language of the guaranty. The Van Engelen
Defendants have specifically and expressly waived any rights that are contrary to the express terms
of the guaranty agreement.
14.
Guarantor's Wavier of Any Rights Contrary to This Agreement.
Whenever this agreement permits Lender to do something or not do something and
Guarantor has some legal right to the contrary, Guarantor expressly waives that right.
Continuing General Guaranty, ~ 14. Other rights were also specifically waived by the Van Engelens
in ~~ 6 & 7 of the Continuing General Guaranty Agreement.
Idaho's appellate courts have repeatedly upheld such waivers. See e.g., Valley Bank v.

Larson, 104 Idaho 772, 774-76, 663 P.2d 653, 655-57 (1983); Bank of Idaho v. Colley, 103 Idaho
320,324 & 325, 647 P.2d 776, 780 & 781 (Ct.App.l982); and Mack Financial Corp. v. Scott, 100
Idaho 889, 894, 606 P.2d 993, 998 (1980).
Under the guaranty agreement, Washington Federal has the right to enforce the guaranty
without first attempting to collect from the primary obligor, Van Engelen Development, Inc., or
anyone else who might be liable for the obligations of the borrower Van Engelen Development, Inc.
4.
Lender's Right Not to Proceed Against Borrower or Others. Guarantor's
Promise is Guarantor's j oint and several obligation. Lender may enforce Guarantor's
Promise without attempting to collect Borrower's Obligations from Borrower, any
co-maker, any other guarantor, or anyone else who is liable for Borrower's
Obligations.
Continuing General Guaranty,

~

4.

Prior to the commencement of this action, the primary borrower, Van Engelen Development,
Inc., defaulted in payment upon each ofthe six promissory notes that are subject to the Continuing
General Guaranty. Churchill Aff., ~ 6. These defaults triggered the right of Washington Federal to
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seek recovery against the Van Enge1en Defendants under that Guaranty. As stated in Gebruder
Heidemann v. A.MR. Corp., 107 Idaho 275, 281, 688 P.2d 1180, 1186 (1984), "Default or

nonperfonnance by the principal debtor is required to mature a cause of action in contract against
a guarantor. See Durant v. Snyder, 65 Idaho 678, 151 P.d 776 (1944)." See also, WT. Rawleigh
Medical Co. v. Atwater, 33 Idaho 399, 401, 195 P. 545, 545 (1921) ("Respondent's guaranty for the

faithful perfonnance of the contract by Salisbury, though in a sense a continuing one, was absolute.
A right of action accrued against him, in favor of appellant, immediately upon the breach of the
contract by Salisbury. (Miller v. Lewiston Nat. Bank, 18Idaho 124, 108 Pac. 901; Frost v. Harbert,
20 Idaho 336, 118 Pac 1095,38 L.R.A., N.S., 875.)").
There are no other conditions precedent to be perfonned in this case that would preclude the
entry of an immediate judgment for the Plaintiff Washington Federal against the Van Engelen
Defendants, as guarantors on the remaining amount due under each of the promissory notes, as
detailed in Exhibit No.7 to the Affidavit of Bryan Churchill. See e.g., Wade Baker & Sons Farms
v. Corp. ofthe Presiding Bishop ofthe Church ofJesus Christ ofLatter-Day Saints, 136 Idaho 922,
925,42 P.3d 715, 718 (Ct. App. 2002) (A condition precedent is an event that is not certain to occur,
but which must occur unless nonoccurrence is excused, before perfonnance under a contract will
become due).
Paragraph 1 of the Continuing General Guaranty Agreement provides as follows:
Guarantor guarantees payment to Lender of all Obligations that Borrower owes to
Lender now or in the future ("Guarantor's Promise") as they now or may hereafter
be enumerated ("Obligations"). In other words, Guarantor agrees to pay every
Obligation that Borrower owes Lender and fails to pay when due. Guarantor's
Promise extends to all Obligations which Borrower owes Lender now or in the
future.
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There are no genuine issues of material fact that preclude the entry of summary judgment,
as a matter oflaw, for the Plaintiff Washington Federal for the remaining sums due on the defaulted
notes under the Continuing General Guaranty that was executed by the Van Engelen Defendants.
B.

No Affirmative Defense Raised By The Van Engelen Defendants Precludes
The Entry Of Summary Judgment For The Plaintiff Washington Federal
In their answer to the complaint the Van Engelen Defendants have alleged over twenty

affirmative defenses, many of which are unsupported by the facts ofthis case, or rely upon principles
of law that are not applicable to this action. In addition to the fact that many of the affirmative
defenses asserted by the Van Engelens simply do not apply to the circumstances of this case, many
of these defenses have been specifically and expressly waived by the Van Engelen Defendants in ~~
4,5,6,7 & 14 the guaranty agreement itself, as already discussed and cited above.
For purposes of this summary judgment motion the Plaintiff Washington Federal places each
and every one of these affirmative defenses at issue that have been raised by the Van Engelens.

Sirius Le v. Erickson, 144 Idaho 38, 43, 156 P.3d 539, 544 (2007) (Summary judgment cannot be
granted for the plaintiff if there are remaining affirmative defenses that have not been put at issue
on that motion for summary jUdgment).
Under the well-understood principle of summary judgment practice the Van Engelen
Defendants cannot merely stand upon their pleading, but instead must come forward with evidence
that establishes a genuine issue of material fact as to each affirmative defense that they have asserted,
or accept the entry of summary judgment against them on those defenses. LR.C.P. 56(e) ("When a
motion for summary judgment is made and supported as provided in this rule, an adverse party may
not rest upon the mere allegations or denials of that party's pleadings, but the party's response, by
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affidavit or otherwise provided in this rule, must set forth specific facts showing that there is a
genuine issue for trial. If the party does not so respond, summary judgment, if appropriate, shall be
entered against the party." See e.g., Hei v. Holzer, 139 Idaho 81, 85,73 P.3d 94,98 (2003).
Only recently has the Idaho Supreme Court addressed - and stated a definitive rule on this
issue of first impression - that on a motion for summary judgment the non-moving party has the
burden of proof in respect to affirmative defenses that have been asserted by that non-moving party
in defense of the action. Chandler v. Hayden, 147 Idaho 765, 769-71,215 P.3d485,489-91 (August
24, 2009) ("[W]e conclude that a non-moving defendant has the burden of supporting a claimed
affirmative defense on a motion for summary judgment.").
Washington Federal will, as briefly as possible, address each of the affirmative defenses
alleged by the Van Engelens for the express purpose of putting those defenses at issue on this motion
for summary judgment. Washington Federal will state either the rule oflaw, issue offact, or mixed
issue oflaw and fact, that supports the entry of summary judgment for Washington Federal on each
of the Van Engelens' alleged affirmati ve defenses. Ultimately, based upon the authority cited above,
it is the Van Engelens' burden of proof to establish that any of these affirmative defenses are viable
and present a genuine issue of material fact that would preclude entry of summary judgment for
Washington Federal.
FIRST AFFIRMATIVE DEFENSE -RULE 12(8)(6) - FAILURE TO STATE A CAUSE OF ACTION

In their first affirmative defense the Van Engelens allege that Washington Federal has failed
to state a cause of action for purposes of Rule 12(b)(6). It is undisputed that a default under the six
loans at issue in this case has occurred, and that the collateral has been foreclosed upon. See,
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Churchill Aff. ~~ 3, 4,6, 7 & 8. These defaults triggered the right of Washington Federal to seek
recovery against the Van Engelen Defendants under the Continuing General Guaranty Agreement
that they executed. Churchill Aff.

~

5.

As stated in Gebruder Heidemann v. A.MR. Corp., 107 Idaho 275, 281, 688 P.2d 1180,1186
(1984), "Default or nonperformance by the principal debtor is required to mature a cause of action
in contract against a guarantor. See Durant v. Snyder, 65 Idaho 678, 151 P.d 776 (1944)." See also,

WT Rawleigh Medical Co. v. Atwater, 33 Idaho 399, 401,195 P. 545,545 (1921) ("Respondent's
guaranty for the faithful performance of the contract by Salisbury, though in a sense a continuing
one, was absolute. A right of action accrued against him, in favor of appellant, immediately upon
the breach of the contract by Salisbury. Miller v. Lewiston Nat. Bank, 18 Idaho 124, 108 Pac. 901;

Frost v. Harbert, 20 Idaho 336, 118 Pac 1095,38 L.R.A., N.S., 875.")
Consequently, based upon Van Engelen Development's default upon the loans, and the
obligation of the Van Engelens under the Continuing General Guaranty Agreement that is triggered
by that default, Washington Federal has stated a valid cause of action against the Van Engelens upon
their guaranty, and therefore the Van Engelens' first affirmative defense fails.
SECOND AFFIRMATIVE DEFENSE - WAIVER, LACHES, ESTOPPEL

The Van Engelens raise waiver, laches, and estoppel in their second affirmative defense. The
necessary elements to maintain a defense of laches are:
(l) defendant's invasion of plaintiff s rights; (2) delay in asserting plaintiff s rights,
the plaintiff having had notice and an opportunity to institute a suit; (3) lack of
knowledge by the defendant that plaintiff would assert his rights; and (4) injury or
prejudice to the defendant in the event relief is accorded to plaintiff or the suit is not
held to be barred.
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See, Thomas v. Arkoosh Produce, Inc., 137 Idaho 352, 359, 48 P.3d 1241, 1248 (2002).

This action has been promptly filed within the time allowed by the applicable statute of
limitations. None of the equitable considerations that trigger the defense of laches is applicable to
the facts of this case, such that the defense of laches fails in this instance.
Neither a misrepresentation, which is required for equitable estoppel, nor the gaining of an
advantage, or the causing of a disadvantage, for purposes of asserting quasi-estoppel, exist upon the
facts and evidence in this case. See, Thomas v. Arkoosh Produce, Inc., 137 Idaho 352, 357, 48 P.3d
1241, 1246 (2002). Consequently, there is no basis for an estoppel defense in this case.
A waiver is a voluntary, intentional relinquishment of a known right. Frontier Fed Say. &
Loan Ass 'n v. Douglass, 123 Idaho 808, 812, 853 P.2d 553, 557 (1993). Washington Federal has

not waived any of its rights in this case. Churchill Aff."

14.

THIRD AFFIRMATIVE DEFENSE - UNFAIR AND DECEPTIVE PRACTICES

In their third affirmative defense the Van Engelens allege unfair and deceptive practices.
An unconditional guaranty is a promise by the guarantor to pay the debt or perform the obligation

upon default without requiring the secured party to first exhaust its remedies against the debtor.
Commercial Credit Corp. v. Chisholm Bros. Farm Equipment Co., 96 Idaho 194, 196-97,525 P.2d

976, 978-79 (1974). The rights of a creditor against a guarantor are determined strictly from the
terms of the guaranty agreement. If the guaranty is clear and unequivocal, there is no occasion for
the court to consider extrinsic evidence of the parties' intent. Rather, the intent of the parties must
be derived from the language of the guaranty if it is unambiguous. Valley Bank v. Larson, 104 Idaho
772, 775, 663 P.2d 653, 656 (1983); McGill v. Idaho Bank & Trust, 102 Idaho 494, 498,632 P.2d
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683,687 (1981); Ponderosa Paint Mfg., Inc. v. Yack, 125 Idaho 310, 319,870 P.2d 663, 672
(Ct.App.l994); CIT Financial Services v. Herb' Indoor RV Center, Inc., 118 Idaho 185, 187, 795
P.2d 890,892 (Ct.App.1990); Johnson Equipment v. Nielson, 108 Idaho 867,871, 702 P .2d 905, 909
(Ct.App. 1985). When the guaranty is unconditional, the guarantor may not imply limitations upon
the creditor's right to recover. CIT Financial Services v. Herb's Indoor RV Center, Inc., 118 Idaho
185,187, 795 P.2d 890, 892 (Ct.App.l990).
Idaho's appellate courts have repeatedly and consistently upheld and enforced such guaranties
and waiver of defenses contained in those guaranties. See e.g., Valley Bank v. Larson, 104 Idaho
772,774-76,663 P.2d 653,655-57 (1983); Bank ofIdaho v. Colley, 103 Idaho 320, 324 & 325, 647
P.2d 776, 780 & 781 (Ct.App.1982); and Mack Financial Corp. v. Scott, 100 Idaho 889, 894, 606
P.2d 993, 998 (1980).
Washington Federal's claims, as asserted in this action, fall squarely within the its rights
under the Continuing General Guaranty Agreement. There is no evidence of any unfair or deceptive
practices by Washington Federal that prevent entry of judgment in this action upon that guaranty.
FOURTH AFFIRMATIVE DEFENSE - UNCONSCIONABLE CONDUCT

In their fourth affirmative defense the Van Engelens allege "unconscionable conduct." Under
Idaho law contracts are performed according to their terms, unless unconscionable.

The

requirements to establish an unconscionable contract were most recently set out in Bakker v. Thunder

Spring-Wareham, LLC, 141 Idaho 185, 191, 108 P.3d 332, 338 (2005):
This Court recently addressed the doctrine of unconscionability in Lovey v.
Regence BlueShield of Idaho, 139 Idaho 37, 72 P.3d 877 (2003):
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Courts do not possess the roving power to rewrite contracts in order
to make them more equitable. Smith v. Idaho State Univ. Federal Credit
Union, 114 Idaho 680, 760 P .2d 19 (1988). Equity may intervene to change
the terms of a contract if the unconscionable conduct is serious enough to
justify the court's interference. Id "While a court of equity will not relieve
a party from a bargain merely because of hardship, yet he [or she] may claim
the interposition of the court if an unconscionable advantage has been taken
of his [or her] necessity or weakness." 114 Idaho at 684, 760 P.2d at 23
(quoting 28 AMJUR.2d Equity § 24 (1966)). It is not sufficient, however,
that the contractual provisions appear unwise or their enforcement may seem
harsh. Walker v. American Cyanamid Co., 130 Idaho 824, 948 P.2d 1123
(1997).
For a contract or contractual provlSlon to be voided as
unconscionable, it must be both procedurally and substantively
unconscionable. Id Procedural unconscionability relates to the bargaining
process leading to the agreement while substantive unconscionability focuses
upon the terms of the agreement itself. Id

Lavey, 139 Idaho at 41-42, 72 P.3d at 881-82. Whether a contractual term is
unconscionable is a question of law subject to free review. Lavey, 13 9 Idaho at 41,
72 P.3d at 881.
141 Idaho at 191, 108 P.3d at 338.
While the terms of an unconditional guaranty may seem harsh, in many instances commercial
lending could not go forward in their absence. As already outlined in the authority cited on the Van
Engelens' third affirmative defense, the elements of such guaranty contracts have repeatedly been
brought in front ofIdaho courts and upheld. Consequently, there is neither a legal basis, nor a factual
basis, in this case upon which the Van Engelens can base a defense of unconscionability.
FIITH AFFIRMATIVE DEFENSE - DOCTRINE OF UNCLEAN HANDS

In their fifth affirmative defense the Van Engelens allege that Washington Federal should be
denied a recovery upon its claims based upon the doctrine of "unclean hands." This is not an
equitable action. Instead, Washington Federal brings a legal claim under the guaranty based upon
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Van Engelen Development's default upon its promissory notes. In Dennett v. Kuenzli, 130 Idaho
21,936 P.2d 219 (Ct.App.1997), the Idaho Court of Appeals explained the doctrine of unclean hands
as follows:
This doctrine is based on the maxim that, "he who comes into equity must come with
clean hands." Gilbert v. Nampa School Dist. No. 131, 104 Idaho 137, 145,657 P .2d
1, 9 (1983). It allows a court to deny equitable relief to a litigant on the ground that
his conduct has been "inequitable, unfair and dishonest, or fraudulent and deceitful
as to the controversy at issue." Gilbert, supra; see also Hoopes v. Hoopes, 124 Idaho
518,522,861 P.2d 88, 92 (Ct.App.1993); 27 AmJur.2d. Equity § 126 (1996).
130 Idaho at 27, 936 P.2d at 225.
The Van Engelens' affirmative defense of unclean hands fails on two counts. This is not an
equitable action, and second there are no facts before this Court that in any fashion support an
allegation of inequitable, unfair and dishonest, or fraudulent and deceitful conduct by Washington
Federal as directed to the Van Engelens, as guarantors.
SIXTH AFFIRMATIVE DEFENSE - PREVENTION OF PERFORMANCE

The Van Engelens allege "prevention of performance" as their sixth affirmative defense. It
is a standard principal of Idaho contract law that every party to a contract has a duty of good faith
and fair dealing that includes the obligation not to impede or render impossible the required
performance of the other party under that contract. Kepler v. WHW Management Inc., 121 Idaho
466,472,825 P.2d 1122, 1128 (Ct.App.1992).
There is no evidence in this case that supports any action taken by Washington Federal that
has in any way impeded the performance ofthe Van Engelens' contractual obligation as guarantors,
which is the basis upon which recovery in this action is being pursued by Washington Federal. See,
Affidavit of Bryan Churchill,

~

16. Without any factual support, this defense must fail.
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SEVENTH AFFIRMATIVE DEFENSE - FAILURE OF A CONDITION PRECEDENT

The only condition precedent to bringing an action upon a personal loan guaranty is default
under the primary obligation, which has been established. Churchill Aff., ~ 6. Therefore, there has
been no failure of any condition precedent, as alleged in the Van Engelens' seventh affirmative
defense. Wade Baker & Sons Farms v. Corp. ofthe Presiding Bishop ofthe Church ofJesus Christ
ofLatter-Day Saints, 136 Idaho 922, 925, 42 P.3d 715, 718 (Ct. App. 2002)(A condition precedent
is an event that is not certain to occur, but which must occur unless nonoccurrence is excused, before
performance under a contract will become due).
EIGHTH AFFIRMATIVE DEFENSE - RIGHT TO SETOFF

In order to be entitled to setoff there must be offsetting claims asserted by opposing parties
in an action. See LR.C.P. 54(b) ("If any parties to an action are entitled to judgments against each
other such as on a claim and counterclaim, or upon cross-claims, such judgments shall be offset
against each other and single judgment for the difference between the entitlements shall be entered
in favor of the party entitled to the larger judgment."). The Van Engelens, in their answer to
Washington Federal's complaint, have not stated any claim for affirmati ve relief against Washington
Federal in this case upon which a setoff can be based. See e.g., Continental Forest Products v.
Chandler Supply Co., 95 Idaho 739,745,518 P.2d 1201, 1207 (1974) (McFadden, J., dissenting,
stating the rule of setoffs arising out claims, counterclaims, and cross-claims). As a result, the Van
Engelens' Eight Affirmative Defense fails.
NINTH AFFIRMATIVE DEFENSE - RES JUDICATA - COLLATERAL ESTOPPEL

As to the Ninth Affirmative defense, the Van Engelens have not asserted any prior
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adjudication of the claims on the guaranty that has been raised by Washington Federal in this action.
At their very essence, res judicata and collateral estoppel are doctrines that can only be asserted
based upon a prior adjudication of the same claims that are now asserted in this action. See, State

Department of Health & Welfare v. Bowler, 116 Idaho 940, 944, 782 P.2d 63, 67 (Ct.App. 1989).
In the absence of any such prior adjudication there is no basis upon which res judicata and collateral
estoppel can be asserted as affirmative defenses in this action.
TENTH AFFIRMATIVE DEFENSE - MATERIAL ALTERA nON OF UNDERLYING OBLIGA nON

There is no evidence whatsoever in this case that the underlying loan agreements have been
altered in any material way, as alleged by the Van Engelens in their Tenth Affirmative Defenses.
Churchill Aff., ~ 16. Consequently, there is no factual basis in support of this affirmative defense.
ELEVENTH AFFIRMATIVE DEFENSE - FRUSTRATION OF PURPOSE

The doctrine of "impossibility" or "frustration of purpose" as alleged by the Van Engelen's
in their Eleventh Affirmative Defense requires objective evidence establishing that the guaranty
contract cannot be performed - not just that performance would be difficult. The applicable rule was
recently stated by the Idaho Court of Appeals in State v. Chacon, 146 Idaho 520, 198 P.3d 749
(Ct.App.2008):
It is not sufficient to show that the performance simply became more difficult or
more expensive than anticipated-it must have been made impossible. ld. [citing to
Kessler v. Tortoise Dev., Inc., 130 Idaho 105, 108,937 P.2d 417, 420 (1997); and
Haesslyv. Safeco Title Ins. Co., 121 Idaho 436, 465, 825 P.2d 1119, 1121 (1992).]
Most importantly, it is the task itself which must be impossible- it is not enough that
the particular promisor is unable to perform the task if it would be possible for a
different promisor to perform. REST ATEMENT ( SECOND) OF CONTRACTS § 261 cmt.
e (1981); 30 RICHARD A. LORD, WILLISTON ON CONTRACTS § 77 :25 (4th ed.2004); 14
JAMES P. NEHF, CORBIN ON CONTRACTS § 74.6 (Joseph M. Perillo ed., 2001); cf
Rasmussen v. Martin, 104 Idaho 401, 406, 659 P.2d 155, 160 (Ct.App.1983)
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(frustration of purpose must be objective, not subjective, to excuse a contractual
obligation).
146 Idaho at 523,198 P.3d at 752 (bracketed reference added).
Here there are no facts that support the required objective determination that the task itself
required under the Continuing General Guaranty Agreement is impossible to perform. Therefore,
the Van Engelens' Eleventh Affirmative Defense fails.
TWELFTH AFFIRMATIVE DEFENSE - QUANTUM MERUIT - UNJUST ENRICHMENT

This action is brought upon an express agreement. There can be no recovery in quantum
meruit (implied in fact contract), or unjust enrichment (implied in law contract), when there is an
enforceable express contact between the parties. Bates v. Seldin, 146 Idaho 772,776-77,203 P.3d
702, 706-07 (2009). Consequently, the Van Engelens' cannot prevail under any conceivable set of
facts on their defense that the recovery requested by Washington Federal in this case would
constitute either unjust enrichment or quantum meruit. Therefore, there is no merit to the Van
Engelens' Twelfth Affirmative Defense.
THIRTEENTH AFFIRMATIVE DEFENSE - NO DAMAGES

Washington Federal's damages, as alleged in this action, and as supported by Exhibit No.1,
as attached to the Affidavit of Bryan Churchill, have been established as the amount of the unpaid
default on the underlying loans, less the amount of the foreclosure sale proceeds, and with the
addition of interest as allowed by law. Consequently, the Van Engelens' thirteenth affirmative
defense also fails.
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FOURTEENTH AFFIRMATIVE DEFENSE - CREDIT FOR FAIR MARKET VALUE - I.e.

§ 45-1512

The Van Engelens claim the benefit of I.e. § 45-1512 in their Fourteenth Affirmative
Defense. It has been expressly held by the Idaho Supreme Court that this statute does not apply to
loan guarantors. See, First Security Bank ofIdaho v. Gaige, 115 Idaho 172, 174-75, 765 P.2d 683,
686-87 (1988) (Holding that the I.C. § 45-1512 anti-deficiency statute does not apply to guarantors).
Therefore the Van Engelens' Fourteenth Affirmative Defense is without merit.
FIFTHTEENTH AFFIRMATIVE DEFENSE - FAILURE OF PERFORMANCE BY WASHINGTON FEDERAL

In the same fashion as alleged in respect to the Van Engelen' s Seventh Affirmative Defense
in respect to conditions precedent, Washington Federal has performed all obligations, necessary to
pursuing a recovery upon the Van Engelens' personal guaranty. The only requirement is the
existence of a default upon the loans, which has indisputably occurred. In this case default was
followed by foreclosure upon, and the sale of, the collateral securing those loans. Even though that
procedure is not required under the guaranty. See

~

5 of the Continuing General Guaranty.

Consequently, there is no issue of any failure of performance by Washington Federal in this case.
SIXTEENTH AFFIRMATIVE DEFENSE - GUARANTY DOES NOT EXTEND TO LOANS ATISSUE

The guaranty signed by the Van Engelens was a General Continuing Guaranty. It extends
to all future loans made by Washington Federal to Van Engelen Development, until such time as the
Van Engelens choose to withdraw that guaranty. See, ~ 3 of the Continuing General Guaranty. The
provisions for withdrawing that guaranty are clearly stated on the face of that guaranty. The Van
Engelens never withdrew their guaranty, such that it continued to secure the six loans that Van
Engelen Development defaulted upon. Thus the Van Engelen' s 16th Affirmative Defense also fails.
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SEVENTEENTH AFFIRMATIVE DEFENSE - STATUTE OF FRAUDS

The Idaho statute of frauds, I.e. §§ 9-505 & 9-506, applies to oral agreements. The
agreements at issue here are all in writing. See Exhibit Nos. 1 - 6 and 8 to the Affidavit of Bryan
Churchill. Consequently there are no facts in this case to which the Van Engelens' 17th Affirmative
defense can apply.
EIGHTEENTH AFFIRMATIVE DEFENSE - FAILURE TO MITIGATE DAMAGES

Even though Washington Federal is not required to mitigate its damages under the guaranty
agreement, it in fact has done so through liquidation of the collateral securing the loans. See,
Churchill Aff.,

~~

7 - 9. Consequently, the Van Engelens' 18th affirmative defense is entirely

without merit.
NINETEENTH AFFIRMATIVE DEFENSE - WRONGFUL RELEASE OF UNDERLYING OBLIGATIONS

The Van Engelens' 19th affirmative defense has no support in the evidence before this court.
There has been no release of the underlying obligations. Notwithstanding that fact, the Van
Engelens' consent is not required for any such release, under the guaranty agreement. See, ~ 6(1) of
the Continuing General Guaranty. Therefore, this affirmative defense fails as a matter of law.
TWENTIETH AFFIRMATIVE DEFENSE - IMPAIRMENT OF COLLATERAL

The Van Engelens' twentieth affirmative defense asserts the impairment of collateral. In this
case the collateral has been liquidated pursuant to deeds of trust securing the loans. Churchill Aff.,
~~

7 - 9. There is no evidence to suggest the manner of sale deviated from the statutory procedures

set forth in Chapter 15, Title 45, Idaho Code. Thus there no longer is any collateral to be impaired,
such that the Van Engelens' 20th Affirmative Defense fails.
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TWENTY-FIRST AFFIRMATIVE DEFENSE - UNENFORCEABLE PENALTIES

In their 21 st Affirmati ve Defense the Van Engel ens all ege that Washington Federal's damage
claim constitute unenforceable "penalties." Under Idaho law such "penalties," when alleged as
damages in a case, arise from unreasonable liquidated damages clauses in contracts. See, Magic
Valley Truck Brokers, Inc. v. Meyer, 133 Idaho 110, 117-18,982 P.2d 945, 952-53 (Ct.App.1999).

No such liquidated damages are alleged by Washington Federal in this case. It only seeks its actual
damages, interest as allowed by law, and the recovery of the costs of this suit. Consequently, there
is no evidence of any "penalties" in this case, and the Van Engelens' affirmative defense alleging
such must fail on that basis.
TWENTY-SECOND AFFIRMATIVE DEFENSE - VIOLATION OF PUBLIC POLICY

The Van Engelens broad and unsubstantiated assertion that enforcement of Washington
Federal's guaranty agreement violates sound public policy flies in the face of a substantial body of
Idaho precedent that has been extensively cited throughout this memorandum that supports the full
and complete enforcement of such guaranties according to their terms and that, as consequence of
that enforcement, such guaranties do not violate public policy. Idaho's appellate courts have
repeatedly stated that while a change in public policy advocated by a litigant might be desirable, the
determination of public policy should be made by the Idaho Legislature, and not by the courts. See.
e.g, Mecker! v. Transamerica Ins., Co., 108 Idaho at, 597, 600, 701 P.2d 217, 220 (1985).
TWENTY-THIRD AFFIRMATIVE DEFENSE - NONDISCLOSURE IN RESPECT TO DUTY TO DISCLOSE

There is no evidence of any nondisclosure of any required information by Washington
Federal to the Van Engelens, as guarantors, in this case in respect to the Van Engel ens , twenty-third
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affirmative defense.

Of greater significance than the mere allegation of nondisclosure by

Washington Federal is the complete absence of any allegation as to what facts or information should
have been disclosed to, and wasn't disclosed to, the Van Engelens by Washington Federal. Churchill

In the context of a lender-guarantor relationship under Idaho law there is no support for the
contention that Washington Federal violated any known duty of disclosure. Under Idaho law, a duty
to disclose can arise under the following circumstances:
(1)

When one party to a business transaction is in a fiduciary relationship, or some
similar relationship of trust and confidence, with the other party; or

(2)

A disclosure is necessary in order to prevent a partial or ambiguous statement of fact
from becoming misleading; or

(3)

New information has been acquired which a party knows will make a previous
representation untrue or misleading; or

(4)

Knowledge that a false representation is about to be relied upon; or

(5)

One party knows that another is about to enter into the transaction under a mistake
offact, and the relationship between them, or the customs of trade or other objective
circumstances, would reasonably expect a disclosure of such facts.

See, Saint Alphonsus Reg'! Med. Ctr., Inc. v. Krueger, 124 Idaho 501, 508, 861 P.2d 71, 78
(Ct.App.l992) (citing to the Restatement (Second) Torts§ 551 (2».
There was no relationship between Washington Federal and the Van Engelens, as guarantors
- nor are there any facts which exist in respect to that relationship, upon which there was any duty
to disclose, or duty to speak - that required any disclosure by Washington Federal to the Van
Engelens. Consequently, this affirmative defense also fails.
TWENTY-FOURTH AFFIRMATIVE DEFENSE - BREACH OF FIDUCIARY DUTY
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The Van Engelens' twenty-fourth - and final - affirmative defense alleges a breach of a
fiduciary duty. In Idaho the general rule is that in order "[t]o establish a claim for breach offiduciary
duty, [a] plaintiff must establish that defendants owed plaintiff a fiduciary duty and that the fiduciary
duty was breached." Tolley v. THI Co., 140 Idaho 253, 261, 92 P.3d 503,511 (2004). Generally,
the relationship between borrowers and lenders is a debtor-creditor relationship, not a fiduciary
relationship. Country Cove Development, Inc. v. May; 143 Idaho 595, 603, 150 P.3d 288, 296
(2006). The Idaho Supreme Court in Idaho First National Bank v. Bliss Valley Foods, Inc., 121
Idaho 266,277-78,824 P.2d 841, 853-54 (1991) recited the general standard that, "A fiduciary is
a person with a duty to act primarily for the benefit of another." There is no assertion in this case,
and there is no evidence in support of any claim in this case, that establishes a special of confidential
relationship between the Van Engelens, as guarantors, and Washington Federal Bank upon which
any fiduciary relationship could exist. Therefore, the Van Engelens' affirmative defense alleging
a fiduciary duty fails.

v.
RELIEF REQUESTED
The Plaintiff Washington Federal is entitled to judgment against the Van Engelen
Defendants, establishing both their liability, and the damages arising from the guaranty that they
executed on behalf of Van Engelen Development, Inc., in respect to the six defaulted loans that have
been placed at issue in this action.
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Respectfully submitted this rday of March, 2010.

David E. Wishney
Attorney for the Plainti
Washington Federal Savings
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF

THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

WASHINGTON FEDERAL SAVINGS,
a United States Corporation,
Plaintiff,

)
)
)
)
)

vs.
H. CRAIG VAN ENGELEN and KRISTEN
L. VAN ENGELEN,
Defendants.

STATE OF IDAHO
County of Ada

CASE NO. CV OC 0917209

AFFIDA VIT OF
BRYAN CHURCHILL

)
)
)
)
)
)

)
) ss.
)

Bryan Churchill being first duly sworn, upon oath deposes and says:
1.

I am an Assistant Vice President and authorized representati ve of Washington Federal

Savings, a United States Corporation, ("Washington Federal"), the named Plaintiff in the abovecaptioned action.
2.

That, the statements made herein are based upon my personal knowledge, and the
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files and records created and maintained by Washington Federal Savings in the normal course of its
lending activities.
3.

Between January 18, 2006 and March 28, 2007 a series of six real estate,

development, and construction loans were made by Washington Federal to Van Engelen
Development, Inc. (hereinafter, collectively referred to as "loans"). Each of these loans was
evidenced by a separate promissory note executed by Kristen Van Engelen and Craig Van Engelen
as officers of Van Engelen Development. True and correct copies of the six promissory notes are
attached hereto as Exhibit Nos. 1 through 6.
4.

That, commencing with the promissory note dated January 18,2006, Washington

Federal disbursed funds to Van Engelen Development, Inc. upon each of the loans.
5.

That, each of the loans was secured by a separate deed oftrust on various parcels of

real property.
6.

Van Engelen Development defaulted in payment upon each of the loans, as follows:
A.

Van Engelen Development, Inc. did not pay the monthly interest installments
due for the months of February, 2008 and March, 2008 in accordance with
the terms of the loan evidenced by Exhibit No.1.

B.

Van Engelen Development, Inc. did not pay the monthly interest installments
due for the months of February, 2008 and March, 2008 in accordance with
the terms of the loan evidenced by Exhibit No.2.

C.

Van Engelen Development, Inc. did not pay the monthly interest installments
due for the months of February, 2008 and March, 2008 in accordance with
the terms of the loan evidenced by Exhibit No.3.
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D.

Van Engelen Development, Inc. did not pay the monthly interest installments
due for the months ofJanuary, February, and March, 2008 in accordance with
the terms of the loan evidenced by Exhibit No.4.

F.

Van Engelen Development, Inc. did not pay the balance of principal and
accrued interest by the stated maturity date in accordance with the terms of
the loan evidenced by Exhibit No.5.

G.

Van Engelen Development, Inc. did not pay the balance of principal and
accrued interest by the stated maturity date in accordance with the terms of
the loan evidenced by Exhibit No.6.

7.

That, as a consequence of Van Engelen Development, Inc.' s default on the six loans,

Washington Federal initiated non-judicial deed of trust foreclosure proceedings upon the real
property securing the respective loans.
8.

That, attached hereto as Exhibit No.7 is summary of the six loans as of the date of

the foreclosure sales. Each ofthe loans evidenced by Exhibit Nos. 1 through 6 are identified by their
respective loan number in the first column of Exhibit No.7.

The summary was prepared from

business records of Washington Federal Savings, including (i) loan disbursement and payment
histories, (ii) paid invoices for foreclosure expenses, and (iii) the amount bid at each of the
foreclosure sales as recited in the respective Trustee's Deeds conveying title to Washington Federal
Savings. The summary contains the following detail:
A.

The "Principal" column of Exhibit No.7 sets forth the principal balance due
and owing upon each loan as of the date of foreclosure sale.

B.

The "Interest & Late Fees" column of Exhibit No.7 sets forth the accrueq
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interest and late fees, calculated in accordance with the provisions of the
respective promissory note, due and owing upon each loan as ofthe date of
foreclosure sale.
C.

The "Foreclose Exp." column of Exhibit No.7 sets forth the expenses
incurred and paid by Washington Federal during the course of each nonjudicial deed of trust foreclosure.

D.

The "Sale Price" column of Exhibit No.7 sets forth the highest bid received
at each of the foreclosure sales.

E.

The "Balance" column of Exhibit No.7 reflects the deficiency balance which
remained due and owing on each loan as of the date of the foreclosure sale
after crediting the sale price.

9.

Each of the credit bids submitted by Washington Federal Savings at the foreclosure

sales was calculated on the basis of an independent appraisal obtained by Washington Federal
Savings within sixty days of the date of the foreclosure sale.
10.

Following disposition of the collateral, Van Engelen Development, Inc. remains

indebted to Washington Federal Savings in the principal sum of $4,452,809.67, together with
accruing interest thereon at the rates set forth in the respective promissory notes.
11.

Attached as Exhibit No.8 hereto, is a true and correct copy of the "Continuing

General Guaranty Agreement" executed by the Defendants, H. Craig Van Engelen and Kristen L.
Van Engelen.
12.

That as ofthe date of this affidavit, neither Van Engelen Development, Inc., nor the

Defendants Kristen Van Engelen and Craig Van Engelen, have not paid any portion of the balance
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which remains due upon the loans.
13.

That,prior to the commencement of this action, Washington Federal did not receive

written notice from either of the Van Engelens withdrawing their guaranty.
14.

Washington Federal has not voluntarily relinquished any of the rights that it has under

the Van Engelens' Continuing General Guaranty Agreement.
15.

Washington Federal has demanded that the Van Engelens perform under their

Continuing General Guaranty Agreement, and has undertaken no action that would impede such
performance by the Van Engelens.
16.

There was no material change ofterms, or alteration, by Washington Federal of any

of the loans, or in the Van Engelens' Continuing General Guaranty Agreement.
17.

Based upon my review of the six loan files, Washington Federal Savings did not

withhold the disclosure of any information from the Van Engelens, as guarantors, that Washington
Federal had any duty to disclose. Indeed, as principals and officers of Van Engelen Development,
Inc., all communications concerning the loans were directed to either Kristen Van Engelen and/or
Craig Van Engelen.

Bryan Churchill

Apy,' ,

I~ £J
SUBSCRIBED AND SWORN TO before me this ~ay of~, 2010.

Residing at -L:!>o£...:~~='-+-:=T=W~-

My commission expires: _,+"<.L.L+,,,,:..uc..........
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RATE
NOTE

kl5,OOO.OO
(AmOUnt!

Boise
ICity!

L

.'lo. 024207

January 18th, 2006

Idaho

16atel

(Statel

OR VALUE RECEIVED, the undersigned ("Borrower") promisees) to pay to the order of WASHINGTON FEDERAL SAYINGS,
1 W Idaho St, Boise, Idaho 83702
("Lender"), the principal sum of
E MILLION FOUR BUNDRED SIXTY F1VE THOUSAND AND NO/100S
[,465,000.00 ) Dollars, with interest on the principal from this date at the rate of EIGHT AND THREE QUARTERS
cent ( 8.750 %) per annum until May 1st, 2006
. The intereSt rate shall then be adjusted for the next
:e months to an interest rate equivalent to the Prime Rate ("Prime Rate" shall mean the published rate quoted on the day prior to
lStment obtained from the "Money Rates" Listing of the Western Edition of the Wall Street Journal) plus -~-7"7"--:--
E AND ONE HALF
per cent (1.500
%). Afterwards, the interest rate will be adjusted in the same
mer every three months until this Note is paid in full; provided, however, that the interest rate on this Note shall never be lower
1 SEVEN AND ONE QUARTER
per cent (7.250
%). Interest on this Note will accrue each month and be
on the frrst of the following month. Allanlounts owing on this obligation are payable in full on or before January 18th, 200S
If Lender has not received the full anlount of any payment by the end of 15 calendar days after the date it is due, Borrower will pay
Ite charge to Lender. The anlOunt of the charge will be 5 % of the overdue payment of principal and interest. Borrower agrees to pay
late charge promptly but only once on each late payment.

If the Lender seeks the services of an Attorney (whether Lender's employee or outside couusel) to enforce any provisions of this
te, the Deed of Trust, the Construction Loan Agreement or Land Loan Agreement (if any), or other promises of the Borrower as
ltaineci in the loan documents, the Lender shall be entitled to all of its attorney's fees and costs of enforcement, and the Lender shall
'e the right to add these fees and costs to the principal balance of the loan as tIley accrue.
All persons liable either now or in tile future for tile payment of tIlis Note each waive presentment, denland. and notice of
I-payment of this Note, and agree that any modification of tile terms of payment made at tile request of any person liable on this Note
11 in no way impair their liability on tIlis Note.
Borrower consents that in any suit or action brought for tile foreclosure of tile Deed of Trust securing tIlis Note, a deficiency
.gment may be taken for any balance of debt remaining after tile application of the proceeds of tile mortgaged property; and also
lSeIlts that, upon the default of the Borrower the holder of this Note or a receiver who is appointed by tile court, may take possession
the mortgaged premises and collect tile rents pending judicial or non-judicial foreclosure of tile Deed of Trust and apply tile net
!tals upon this Note.
In any action or proceeding to recover any sum provided for in this Note, no defense of (1) adequacy of security or (2) tIlat resort
:st first be had to security or to any otller person, shall be asserted. Ail of tile covenants, provisions and conditions contained in this
,te are made on behalf of, and shall apply to and bind the respective distributees, personal representatives, successors and assigns of
, Borrower, jointly and severally. Each and every party signing or endorsing tIlis Note is bound as a principal and not as surety,

arantor or in any other capacity.
This Note is secured by a Deed of Trust of even date covering real property located in CANYON
County,
laho
• and reference is made in tile Deed of Trust for rights as to prepayment or acceleration which may be in addition to
)se provided in this Note.
This Note is made with reference to and is to be construed in accordance witll the laws of tile State of .;;;Idab=::.;:o'--_ _ _ _ , and all
plicable laws and regnlations of the United States of America.

VAN ENGELEN P,EVELOPMENT, INC

.-.>

_c;;p~2

z>

CRAIG VAN ENGELEN - SECRETARY

EXHIBIT NO.1
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ABLE RATE

Loan No. 024 207 316243-5

STRAIGHT NOTE

$3,225,000.00
[Amountl

Boise
[City]

Idaho

April 20th, 2006

[State]

[Dotel

FOR VALUE RECEIVED, the undersigned ("Borrower") promise(s) to pay to the order of WASBINGTON FEDERAL SAVINm
("Lender"), the principal sum 0
THREE MILLION TWO HUNDRED TWENTY FIVE THOUSAND AA'D NO/lOOS
(
$3,225,000.00 ) Dollars, with interest on the principal from this date at the rate of NINE AND Oll.'E QUARTER
per cent (9.2S0 %) per annum until August 1st, 2006
. The interest rate shall then be adjusted for the ne}
three months to an interest rate equivalent to the Prime Rate ("Prime Rate" shall mean the published rate quoted on the day prior t
adjustment obtained from the "Money Rates" Listing of the Western Edition of the Wall Street Journal) plus _ _ _ _ _ __
ONE AND ONE HALF
per cent (1.500
%). Afterwards, the interest rate will be adjusted in the sam
manner every three months until this Note is paid in full; provided, however, that the interest rate on this Note shall never be lowe
than SEVEN AND THREE QUARTERS
per cent (7.750
%). Interest on this Note will accrue each month and b
due on the first of the following month. All amounts owing on this obligation are payable in full on or before April 20th, 2008

1001 W Idaho St, Boise. Idaho 83702

If Lender has not received the full amount of any payment by the end of 15 calendar days after the date it is due, Borrower will pa:
a late charge to Lender. The amount of the charge will be 5% of the overdue payment of principal and interest. Borrower agrees to pa:
the late charge promptly but only once on each late payment.

If the Lender seeks the services of an Attorney (whether Lender's employee or outside counsel) to enforce any provisions of thi
Note, the Deed of Trust, the Coustruction Loan Agreement or Land Loan Agreement (if any), or other promises of the Borrower a
contained in the loan documents, the Lender shall be entitled to all of its attorney's fees and costs of enforcement, and the Lender shal
have the right to add these fees and costs to the principal balance of the loan as they accrue.
All persons liable either now or in the future for the payment of this Note each waive presentment, demand, and notice 0
non-payment of this Note, and agree that any modification of the terms of payment made at the request of any person liable on this Not
shall in no way impalr their liability on this Note.
Borrower consents that in any suit or action brought for the foreclosure of the Deed of Trust securing this Note, a deficienc:
judgment may be taken for any balance of debt remalni.ng after the application of the proceeds of the mortgaged property; and als.
consents that, upon the default of the Borrower the holder of this Note or a receiver who is appointed by the court, may take possessio]
of the mortgaged premises and collect the rents pending judicial or non-judicial foreclosure of the Deed of Trust and apply the ne
rentals upon this Note.

In any action or proceeding to recover any sum provided for in this Note, no defense of (1) adequacy of security or (2) that resOI
must first be had to security or to any other person, shall be asserted. All of the covenants, provisions and conditions contained in thi
Note are made on behalf of, and shall apply to and bind the respective distributees, personal representatives, successors and assigus 0
the Borrower, jointly and severally. Each and every party signing or endorsing this Note is bound as a principal and not as surety
guarantor or in any other capacity.
This Note is secured by a Deed of Trust of even date covering real property located in CANYON
County,
, and reference is made in the Deed of Trnst for rights as to prepayment or acceleration which may be in addition tt
those provided in this Note.

Idaho

This Note is made with reference to and is to be construed in accordance with the laws of the State of .!I:::dah=o=--_ _ _ _ , and a1
applicable laws and regulations of the United States of America.

V AN ENGELEN DEVELOPMENT, INC.

CRAIG YAN ENGELEN - SECRETARY

EXHIBIT NO.2
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ADJUSTABLE RATE
STRAIGHT NOTE

$2,693,071.00
tAmOl.lntl

Boise
ICityl

Idaho

Loan No. 024 207 316250-0

April 20th, 2006

[State}

FOR VALUE RECEIVED, the undersigned ("Borrower") promise(s) to pay to the order of WASHINGTON FEDERAL SA VlNm
1001 W Idaho St, Boise, Idaho 83702
("Lender"), the principal sum c
TWO MILLION SIX HUNDRED ?'o;"lNETY THREE THOUSAND SEVENTY ONE A.l\;l) NO/looS
(
$2,693,071.00 ) Dollars, with interest on the principal from this date at the rate of NINE AND ONE QUARTER
per cent (9.250 %) per annum until August 1st, 2006
. The interest rate shall then be adjusted for the ne>
three months to an interest rate equivalent to the Prime Rate ("Prime Rate" shall mean the published rate quoted on the day prior t
adjustment obtained from the "Money Rates" Listing of the Western Edition of the Wall Street Journal) plus _ _ _ _ _ __
ONE M'D ONE HALF
per cent (1.500
%). Afterwards, the interest rate will be adjusted in the sam
manner every three months until this Note is paid in full; provided, however, that the interest rate on this Note shall never be low(
than SETh"/" AND THREE QUARTERS
per cent (7.750
%). Interest on this Note will accrue each month and b
due on the first of the following month. All amounts owing on this obligation are payable in full on or before April 20th, 2008

If Lender has not received the full amount of any payment by the end of 15 calendar days after the date it is due, Borrower will pa
a late charge to Lender. The amount of the charge will be 5% of the overdue payment of principal and interest. Borrower agrees to pa:
the late charge promptly but only once on each late payment.
If the Lender seeks the services of an Attorney (whether Lender's employee or outside counsel) to enforce any provisions of thi
Note. the Deed of Trust, the Construction Loan Agreement or Land Loan Agreement (if any), or other promises of the Borrower a
contained in the loan documents, the Lender shall be entitled to all of its attorney's fees and costs of enforcement, and the Lender shal
have the right to add these fees and costs to the principal balance of the loan as they accrue.

All persons liable either now or in the future for the payment of this Note each waive presentment, demand, and notice 0
non-payment of this Note, and agree that any modification of the terms of payment made at the request of any person liable on this Not
shall in no way impair their liability on this Note.
Borrower consents that in any suit or action brought for the foreclosure of the Deed of Trust securing this Note, a deficienc:
judgment may be taken for any balance of debt remaining after the application of the proceeds of the mortgaged property; and alSt
consents that, upon the default of the Borrower the holder of this Note or a receiver who is appointed by the court, may take possessio:
of the mortgaged premises and collect the rents pending judicial or non-judicial foreclosure of the Deed of Trust and apply the nf
rentals upon this Note.

In any action or proceeding to recover any sum provided for in this Note, no defense of (I) adequacy of security or (2) that resOl
must fIrst be had to security or to any other person, shall be asserted. All of the covenants, provisions and conditions contained in thi
Note are made on behalf of, and shall apply to and bind the respective distributees, personal representatives, successors and assigns 0
the Borrower, jointly and severally. Each and every party signing or endorsing this Note is bound as a principal and not as surety
guarantor or in any other capacity.
This Note is secured by a Deed of Trust of even date covering real property located in CANYON
County,
, and reference is made in the Deed of Trust for rights as to prepayment or acceleration which may be in addition t<
those provided in this Note.

Idaho

This Note is made with reference to and is to be construed in accordance with the laws of the State of .;::I:::dah=o:...-_ _ _ _ , and aJ
applicable laws and regulations of the United States of America.

VAN ENGELEN DEVELOPMENT, INC.

CRAIG VAN ENGELEN • SECRETARY
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EXHIBIT NO.3

·.

5198,400.00

RATE
NOTE

C1..U.LJ.LI
....'U<.L.I...L

Boise

Idaho

.n No. -'-.__,.;,.;....;0;;;;.

M8rch 28th, 2007
[Date!

[Cityl

FOR VALUE RECEIVED, the undersigned ("Borrower") promise(s} to pay to the order of WASHINGTON FEDERAL SAVINGS,
001 W Idaho St, Boise, Idaho 83702
("Lender"), the principal sum of
)NE BUNDRED NINETY EIGHT THOUSAND FOUR HUNDRED AND NO/100S
$198,400.00 ) Dollars, with interest on the principal from this date at the rate of NINE AND THREE QUARTERS
Ie!' cent ( 9.750
%) per annum untll July 1st, 2007
. The interest rate shall then be adjusted for the next
I1ree months to an interest rate equivalent to the Prime Rate ("Prime Rate" shall mean the published rate quoted on the day prior to
.djustrnent obtained from the "Money Rates" Listing of the Western Edition of the Wall Street Journal) plus _..,-_ _ _ __
per cent (1.500
%). Afterwards, the interest rate will be adjusted in the same
)NE AND O~'E HALF
canner every three months untll this Note is paid in full; provided, however, that the interest rate on this Note shall never be lower
nan EIGHT AND ONE QUARTER
per cent (8.250
%). Interest on this Note will accrue each month and be
iue on the first of the foUov.ing month. All amounts owing on this obligation are payable in full on or before March 28th, 2009
If I.ender has not received the full amount of any payment by the end of 15 calendar days after the date it is dne, Borrower will pay
late charge to Lender. The amount of the charge will be 5 % of the overdue payment of principal and interest. Borrower agrees to pay
he late charge promptly but only once on each late payment.

t

If the Lender seeks the services of an Attorney (whether Lender's employee or outside counsel) to enforce any provisions of this
the Deed of Trust, the Construction Loan Agreement or Land Loan Agreement (if any), or other promises of the Borrower as
:ontained in the loan documents. the Lender shall be entitled to all of its attorney's fees and costs of enforcement. and the Lender shall
lave the right to add these fees and costs to the principal balance of the loan as they accrue.

~ote,

All persons liabJe either now or in the future for the payment of this Note each waive presentment, demand, and notice of
lOn-payment of this Note, and agree that any modification of the terms of payment made at the request of any person liable on this Nore
;hall in no way impair their liability on this Note.
Borrower consents that in any suit or action brought for the foreclosure of the Deed of Trust securing this Note, a deficiency
udgment may be taken for any balance of debt remaining after the application of the proceeds of the mortgaged property: and also
:onsents that, upon the default of the Borrower the holder of this Note or a receiver who is appointed by the court, may take possession
)f the mortgaged premises and collect the rents pending judicial or non-judicial foreclosure of the Deed of Trust and apply the net
:entsls upon this Note.
In any action or proceeding to recover any sum provided for in this Note, no defense of (1) adequacy of security or (2) that resort
must first be had to security or to any other person, shall be asserted. All of the covenants, provisions and conditions contained in this
Note are made on behalf of, and shall apply to and bind the respective distributees, personal representatives, successors and assigns of
the Borrower, jointly and severally. Each and every party signing or endorsing this Note is bound as a principal and not as surety,
guarantor or in any other capacity.
This Note is secured by a Deed of Trust of even date covering real property located in CANYON
County,
Idaho
, and reference Is made in the Deed of Trust for rights as to prepayment or acceleration which may be in addition to
those provided in this Note.

This Note Is made with reference to and is to be constrned in accordance with the laws of the State of ,.;;;Idah=;;;.o_ _ _ _ , and all
applicable laws and regulations of the United States of America.

VAN ENGELEN DEVELOPMENT, INC.

KRlSTE VAN ENOELEN - PRESIDENT

eRAto VAN ENOELEN - SECRETARY

EXHIBIT NO.4
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.o...u...."...,

RATE

nNo . ..:=:..:...:::::.::..=

NOTE

$2Z4,OOO.OO

March 28th, 2007

Boise
ICityl

FOR V ALUE RECEIVED, the undersigned ("Borrower") promise(s} to pay to the order of WASHINGTON FEDERAL SAVINGS,
.001 W Idaho St, Boise, Idaho 83702
("Lender"), the principal sum of
rwo HUNDRED TWENTY FOUR THOUSAND AND NO/laos
$p4,OOO.OO ) Dollars, with interest on the principal from this date at the rate of N1NE AND THREE QUARTERS
Jet' cent ( 9.750
%) per annum until July 1st,2007
. The interest rate shall then be adjusted for the next
hree months to an interest rate equivalent to the Prime Rate ("Prime Rate" shall mean the published rate quoted on the day prior to
,djusttnent obtained from the "Money Rates" Usting of the Western Edition of the wau Street Journal) plus _-,:----:-:---:--_ _
)i';'E AND ONE HALF
per cent (1.500
%). Afterwards, the interest rate will be adjusted in the same
nanner every three months until this Note is paid in full; provided, however, that the interest rate on this Note shall never be lower
han EIGHT AND ONE QUARTER
per cent (8.250
%). Interest on this Note will ~rue each month and be
lue on the Ill'S! of the following month. All amounts owing on this obligation are payable in full on or before March 28th, 2009
If Lender has not received the full amount of any payment by the end of IS calendar days after the date it is due, Borrower will pay
late charge to Lender. The amount of the charge will be 5 % of the overdue payment of principal and interest. Borrower agrees to pay
he late charge promptly but only once on each late payment.

t

If the Lender seeks the services of an Attorney (whether Lender's employee or outside counsel) to enforce any provisions of this
the Deed of Trust, the Construction Loan Agreement or Land Loan Agreement (if any), or other promises of the Borrower as
:ontained in the loan documents, the Lender shall be entitled to all of its attorney's fees and costs of enforcement, and the Lender shall·
lave the right to add these fees and costs to the principal balance of the loan as they ~e.

~ote.

All persons liable either now or in the future for the payment of this Note each waive presentment, demand, and notice of
lon-payment of this Note, and agree that any modification of the terms of payment made at the request of any person liable on this Note'
lhall in no way impair their liability on this Note.
Borrower consents that in any suit or action brought for the foreclosure of the Deed of Trust securing this Note, a deficiency
udgment may be taken for any baiance of debt ternaining after the application of the proceeds of the mortgaged property; and also
~nsents that, upon the default of the Borrower the holder of this Note or a receiver who is appointed by the court, may take possession
)f the mortgaged premises and collect the rents pending judicial or non-judicial foreclosure of the Deed of Trust and apply the net
rentals upon this Note.
In my action or proceeding to recover any sum provided for in this Note, no defense of (1) adequacy of security or (2) that resort
first be had to security or to any other person, shall be asserted. All of the covenants, provisions and conditions contained in this
Note are made on behalf of, and shall apply to and bind the respective distributees, personal representatives. successors and assigns of
the Borrower, jointly and severally. Each and every party signing or endorsing this Note is bound as a principal and not as surety.
guarantor or in any other capacity.

must

This Note is secured by a Deed of Trust of even date covering real property located in CANYON
County ,
Idaho
, and reference is made in the Deed of Trust for rights as to prepayment or ~leration which may be in addition to
those provided in this Note.

This Note is made with reference to and is to be construed in ~rdance with the laws of the State of .;;;.Idah=;.;;.o_ _ _ _ , and all
applicable laws and regulations of the United States of America.

VAN ENGELEN DEVELOPMENT, INC

,(;

i/t/
(/

//"\

/

~

KRISTEN VAN ENGELEN - PRESIDEN1

CRAIG VAN ENGELEN - SECRETARY

EXHIBIT NO.5
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RATE

lNo. -=:":"':::'::'::'=1

NOTE

$224.000.00
(AmOUnt!

Boise

Idaho

March 28th, 2007

{StateJ

10...1

FOR VALUE RECEIVED, the undersigned ("Borrower") promisees) to pay to the order of WASHINGTON FEDERAL SAVINGS,
("Lender"), the principal sum of
.001 W Idaho St, Boise, Idaho 83702
[WO HUNDRED TWENTY FOUR THOUSAND AND NO/IOOS
$224.000.00 ) Dollars, with interest on the principal from this date at the rate of NINE AND THREE QUARTERS
let" cent ( 9.750
%) per annum until July 1st. 2007
. The interest rate shall then be adjusted for the next
hree months to an interest rate equivalent to the Prime Rate ("Prime Rate" shall mean the published rate quoted on the day prior to
ldjustment obtained from the "Money Rates" Listing of the Western Edition of the Wall Street Journal) plus _ _ _ _ _ __
)l'<"E AND ONE HALF
per cent (1.500
%). Afterwards, the interest rate will be adjusted in the same
nanner every three months until this Note is paid in full; provided, however, that the interest rate on this Note shall never be lower
han EIGHT AND ONE QUARTER
per cent (8.250
%). Interest on this Note will accrue each month and be
fue on the first of the following month. All amounts owing on this obligation are payable in full on or before March 28th, 2009
If Lender has not received the full amount of any payment by the end of 15 calendar days after the date it is due, Borrower will pay
• late charge to Lender. The amount of the charge will be 5% of the overdue payment of principal and interest. Borrower agrees to pay
:he late charge promptly but only once on each late payment.
If the Lender seeks the services of an Attorney (whether Lender's employee or outside counsel) to enforce any provisions of this
Note, the Deed of Trust. the Construction Loan Agreement or Land Loan Agreement (if any), or other promises of the Borrower as
contained in the loan documents. the Lender shall be entitled to all of its attorney's fees and costs of enforcement, and the Lender shall
have the right to add these fees and costs to the principal balance of the loan as they accrue.
All persons liable either now or in the future for the payment of this Note each waive presentment. demand, and notice of
non-payment of this Note. and agree that any modification of the terms of payment made at the request of any person liable on this Note
shall in no way impair their liability on this Note.
Borrower consents that in any suit or action brought for the foreclosure of the Deed of Trust securing this Note, a deficiency
judgment may be taken for any balance of debt remaining after the application of the proceeds of the mortgaged property; and also
consents that. upon the default of the Borrower the holder of this Note or a receiver who is appointed by the court, may take possession
of the mortgaged premises and collect the rents pending judicial or non-judicial foreclosure of the Deed of Trust and apply the net
rentals upon this Note.
In any action or proceeding to recover any sum provided for in this Note. no defense of (1) adequacy of security or (2) that resort
must first be had to security or to any other person. shall be asserted. All of the covenants, provisions and conditions contained in this
Note are made on behalf of. and shall apply to and bind the respective distributees. personal representatives, successors and assigns of
the Borrower. jointly and severally. Each and every party signing or endorsing this Note is bound as a principal and not as surety,
guarantor or in any other capacity.
County,
This Note is secured by a Deed of Trust of even date covering real property located in CANYON
Idaho
• and reference is made in the Deed of Trust for rights as to prepayment or acceleration which may be in addition to
those provided in this Note.
This Note is made with reference to and is to be construed in accordance with the laws of the State of .;;;;Idah="'o'--_ _ _ _ , and all
applicable laws and regulations of the United States of America.

VAN ENGELEN DEVELOPMENT, INC

CRAIG VAN ENGELEN - SECRETARY
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Washington Federal Savings

Continuing General Guaranty Agreement

In this'~ 1tGWu:antDr"" refers to each person. pattnet8Jlip, corpotation, association or legal entity
which ~igm this~. ".Lendel:tt refers to Washington Federal Savjog&.

1.
GWri:iinton Promise to Reimburse Lender for Borrower's Obiigation tb J..enaer~ To induce l..ellder
to lend money or extend other ccedit to
VAN ENGRfm ~( INC.
(~

,

or fur oI:fier constdetalion. Guarantor guatanrees payment to t..euder of aJl'Obli~ tbat'Sotrower owes to
Lender now or In the fututc ("Guarantor's Promisell) a.~ they now or may bercatil be emu:nerared
(I'OblipUons"). In ot.1le< words, Guarantor agree.~ to pay I:VeTy Obligation that Borrower owes t.ender and
tails to pay when due. Guarantor's Promise ~ds to all Obligation.~ which Borrower QWCS Lender now or in
the futnte.
2.
Benefit From G~s J?r~ Guarantor is either financially ulterested tn the Borrower or will
receive other bl:l:lefit:l as a result or Guat".mtor'R Promise. If ~at\U\tor is 11llITl.'ied. GuaraIltOf'll 'Promise is
made fot the hettefit of GuatlU1tO\"'s ~ojty ptfl\)l:l1:y (if any). Guarantor hel;eby waives and shall be
estopped frOln ~ any claim or defense (if at aU) against Lender that failure of Guarantor's spouse to
sign this agreement either (a) would invalidate tlrls agreement !is a whole or ,(b) render thl.s agreement
1lItel1forceahI agaU1st G1w'atttor'& sepa1'ate property or share of CM1mull\ty propertY (if any).
3.
WritteIr NGtiie NeWell to Wi1hdraw Guanmtor's Promise. Guard'lltorll' Promjse sba1I be a
OOI'ltinuing guaranty as to any IlfC$Cl)t or fuI.w: OhligatiOllS Borrower owes Lender and sball rem.ain effective
until lAnilef actually receives wrJtten nntice from Guarantor that Guarantot withdraws Guarantor's Promise.
Guarantor'1I110tice of withdtaWai will have 1'10 effett on Guarantor'1I Promise 3.'1 to Obligation& the Borrower
owes ~ before Lender receive& Guaamtot"s notice, or for renewals or cx~nsions of t:hooc Oblig;ltioo$
made after Lender :receives Guarantor's notice or fQT attorneys' fees and all other costs and expen:;es Incurred
by Lender in,.en.foteil1~rthose Oliligations. AL'It'Y. JIOtll:e of withlirawal by anyOile else· ,who bas signed this
agreement will !.lave no effeet an ·Guar~r·tI,.PfOmise."
,
If.
Len.,s, RigIlt'Not'W Pro'ceild.Against:Borr~ or 6U$s. Guat'o\IItor.'s Promise ts'GUamnn:Ir'S
joint and seveta1' obligaion: Lender' may eJlfu1'Ce Guar.mtoT's 'Promise Witftol:lt attemptihg' to coDcct
Borrower's Obligations from Borrower, any tCW11aker, any ot!Iet guarantor, Qr anyone else who ts liable for

80rr0wer's Obligations.
LtWltrs '~Igbt Not to G6 AgaInst'Collateral. Lender may e11fu~' Guarantor's Promise vnthout
attempting to enfon:e Lender's rights in any coltat~al Lender n.ow bas or may later acqui:I:e as security for
Borroiver'i Obllgafi'ont,
:'
,
S.

,:

6.
mlllg$

'I

'~'iUgh1S

,

~omb~

(a)
(0)
(0)
(d)"

(e)
(f)

(g)

or

Ibi~ 'and'Guarantbr's Wa.ivel' of Notice. l:endcc may do ,any (I{' tilt follOwing
without Guarantllt's permissio~ and witbout notifying GllaraotOt', and this will not at'l'ect Guarantor's

May ~ tbe time fOr repayment CIf'al)y of thc.'Borrawer's OhligariOM.
May tetlcW any of BUirOwer~$ ObUgatiOll.'l. '
May stGp 1ending money or extending other credit to Borrower.
May mak<.!uy other chaRges in its agreement' with {be' Borrower,
May'release 8oll'iiWer or anYOlle else llgiirutt wlIQIn Lender may t1aw,tbe rigllt to 'collect
.Borrower's Obligations.
May cxt:hange orrelease any collatercl! Lender now balds Ol' may later acquire a:; security for

Bottowet"s Obligations.'
' .
MaY apply any.\tbtley oi: eoHateral received from or on'hehalf'of Boi:rCiWer to the'repaynient of any of
Borrower'lI Obligations many order Lender wishe$.,

".

~

7.
a~rrs AdditlonaJ Wliivers or Notice. Lender does notl!ave t11'llbtify Guarantor'<>f my Of the
fol:kiwing. events and thia-will ll<It affect Guarantor's P'romiae.
",
(a), l:exidcr·does.tlot h'ave to nntify Guarant\)r 'Of Under's acceptance of'Guar;u;itot's ,Promise.
(1)1' 'Lent:Iei duet DOt have to notify Guaranlx>t when lender lends money or ellrend$ other credit to

Botrower or aeqll!tes'Qbligatio1lll'of BorroWer. .
'.
Lender ~oes not have to notify Guarantor of the Borrower's falJure to pay Bottower'~ Obligations
when
rclilure
?> perf<:on any atbe!' duty owed to, Lender when requited•
. ' ",dUe; or of Borrower's
.
.
8.
Guarantor's DutY' 'W Keep ,Illfonned of the Sarrowet"7 s· FIJWlCial CoOOition. Guarantor is now
adeqaately informed of Borrower's financlaI COl\ditK)l1. and Guarantor agrees to lreep so informed. l.ePdet
does not lIave'tO provide Guarantor with any present or future lnfotmatiQJI COllCetlling the financial conditiun
of'the 'Bdn:oWct. and tbk· does not ,Iiffi:ct Gouantor'll Promise. Guarantoi ,bas not; relied on financial
(c}

infutman0l11Ui:11i3bed by LcndCl:. '

'

.'

.

. Guarantor's Agreement 'to .p~e. Rigbt$ Against Borrower. By paying Lender undet tllia
'Guarantor may aequlre rigllta ~Mt Borrower suclJ as subrogaUon tights. GU1U:antot agt\':eS twt
to:CXCI'cise·any elf tbCJ:C rig!1f.lI until Borrower's ObJigadOll$ In LeJ1~ have b'eell paid in Mr.
',~, ,

9.

~

10.
GUlIhliI~'$ ~t~ent of Otber &lglris ·Against,thc'8o'mJweto. Guarantor assigns to Lender all
rigl!ta GuarlIntor may have.'in:my prOi::eeding under the U.S~ Banla'\lptl:y' COde or ~y' receiv~ or

») 1112$1W
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insol~ proceeding. This assignment includes all righ!:; of Guarantor to be paid by Borrowe< even though
they have nothing to do with this agreement. HoweYeF. when Lender has been fully paid every~g owed
under Guarantor's Promi.'Ie. Guarantor may then enftm)e any of these rights which lItili ternain. This

a.'I.~ignment

does not prevent Lender from enforcing Guarantor's Promise in any way.

11. ' Protection of Lender ff Borrower Institutes .Bankruptcy Proeeedings. If now \If hen:aftet (a)
Borrower sball be or become insolvent and (I:l) the Obligations Shllll not a!: all times until paid l1e fully secured
by collatefal pledged by Borrower, Guarantor hereby forever waives and relinquishes in favor I)f U!:nder and
Borrower, and their respective suceessors. any claim or right to paym~l)t Guarantor may now have or hert:after
have or acquire again.~ Borrower, by subrogation or othetwise, so tha!: a!: no time shall Guarantor he tlf
hecome a "credittn:" of Borrower within the meaning of J I U.S.C. section 547(b), or any SUcce6SQT provisir)ll
of the federal bankruptcy laws.
IZ.
Att.orneys' Fees and Collection Expenses. Guaruntor cq.rrees to pay a rea.<;(mabl~ attorney:;" f~ and all
uther cosrs and expenses which Lender may incur In enforcing or defending this agreement, wbether or not a
lawsuit is started.
13.
Law 'That Il.pplies and Where Guarantor May be Sued. nli.~ agreement is gllVern~ by [dabl) law.
Guarantor conse.ms to the peTllonal jurl!ldictilm of'the courts of the SEate of l.daho and the ft:deral courts located
in Idaho tlO that l..ender may sue Guarantor in Idaho to enforce tlltS agreement. GuanlPtot agrees !lot to claim
that Idaho is an inconvenient place for trial. At Lender's option, the venue (ioCal:ion) of any suit to enforce
this agreement may he in Ada County, Idaho provitled, however, that in accepting tltb option from Guarantor.

Lender sball not he deemed

t« have eleet\:ld one remedy over another.

14.
Guarantor's Wl\iver ()f Any'Rlgbts ConlHryto Tbis Agreement. WlleJlever this agreement permits
Lender ttl tin ~nmething or not ttl un something and Guarantor bas Rome legal right to rhe Cllntrary, GUlU"dllWr
expres.~ly waive.~ that right.
15.
Joint and Several Liability ,of Muitillie Guarantors. Each GuarantOr, jf more than one, sball be
Jointly and severally liable for Guarantor's Promise and aU other terms of this agreement.
16.
Authont» of Signer{s} for Non-Indlvldonl Guarantor. If Guarantor Is ll<lt a natural person, tile
signer 011 behalf of Guarantor (and C'<I\.!h of them, if more than one) ha., full and complete authority to hind
Guatantor unto the terms (If this at,'feement.
17,
Credit Reports. Each-Guarantor authm:!zes Lender to make whatever InqUiries ahout him or herself
indiVidually that Lender may deem necess1lry in ev'dluating the o~netits of this guaranty. to include ohtaining
consumer ctedit reports on the undersigned Guarantor.
18.

Whole Agreement. This agreement constitutes the entire undemanding between Lender and

Guarantor.

GUARANTOR, HAS READ THIS AGREEMENT AND RECEIVED A COPY. BY SIGNING TIUS
AGREEMENT GUARANTOR AGREES TO ITS TERMS. GUARAN'rOR UNl>ERS'rANDS THAT AS A
RESULT. GUARANTOR IS LiABLE FOR THE OBLiGATIONS OF THE BORROWBR IF THE
BORROWER FAllS TO PAY LENDER WHEN TI-lEY ARE DUE. IF THIS HAPPENS, LENDER MAY,
IF IT WANTS, REQUIRE GUARANTOR TO PAY THE BORROWER'S OBLlGATrONS.

Date Signed:

:if';f

.tT 7...

(GUARANTOR}
By:

-------------------------

" ." .," .:: ::>

.,..... .,~~.~.~.' ..

(SIGNATURE OF GUARANTOR)

:a.

Craig Van Enae1en
(NAN.!E OP GUARANTOR)

Its: _ _ _ _ _ _ _ _ _ _ __

(GUARANTOR)
By: _ _ _ _ _ _ _ _ _ _ _ _ __

(NAME OF GUARANTOR)

lts: _ _ _ _ _ _ _ _ _ _ _ __

1.0 W7 ,II» lllWOO
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EXHIBIT NO.7
SCHEDULE OF DEFICIENCY BALANCES
CALCULATED AS OF DATE OF FORECLOSURE SALES
LOAN NO.

PRINCIPAL

INTEREST &
LATE FEES

FORECLOSE
EXP.

SALE PRICE

BALANCE

313170-3

214,634.56

10,959.80

2,865.88

214,634.56

$13,825.68

316243-5

2,667,492.73

172,021.63

8,867.54

809,000.00

$2,039,381.90

316250-0

2,695,995.83

216,513.27

9,416.25

568,000.00

$2,353,925.35

329660-5

198,792.76

12,975.38

2,253.46

198,792.21

$15,229.39

329683-7

224,619.76

14,653.86

2,266.36

224,579.76

$16,960.22

329690-2

224,325.33

11,303.12

2,154.94

224,296.26

$13,487.13
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Thomas A. Banducci (ISB No. 2453)
tbanducci@bwslawgroup.com
Wade L. Woodard (ISB No. 6312)
wwoodard@bwslawgroup.com
Dara Labrum (ISB No. 7177)
dlabrum@bwslawgroup.com
BANDUCCI WOODARD SCHWARTZMAN PLLC
802 W. Bannock, Suite 500
Boise, ID 83702
Telephone (208) 342-4411
Facsimile (208) 342-4455
Attorneys for Defendants

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
WASHINGTON FEDERAL SAVINGS, a
United States Corporation,
Plaintiff,

Case No. CV-OC 0917209
MOTION TO STRIKE AND
MEMORANDUM IN SUPPORT

vs.
H. CRAIG VAN ENGELEN and KRISTEN
VAN ENGELEN,
Defendants.

The Defendants Craig and Kristen Van Engelen (the "Van Engelens") bring this Motion
to Strike the alleged personal Guarantee attached to the affidavit of Bryan Churchill (the
"Guarantee"), references to the alleged personal Guarantee contained in Mr. Churchill's
affidavit, and references to the alleged personal Guarantee contained in Plaintiffs Motion for
Summary Judgment and other supporting documents. This Motion is brought upon the grounds
that this evidence is not the best evidence, has not been appropriately authenticated, and is
lacking in foundation.
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As outlined in their affidavits in opposition to the Bank's Motion for Summary Judgment,
the Van Engelens have no memory of signing the continuing Guarantee. (Affidavit of Craig Van
Engelen in Opposition to Motion for Summary Judgment, ~ 3; Affidavit of Kristen Van Engelen
in Opposition to Motion for Summary Judgment,

~

3.) The Bank has produced a photocopied

copy of this purported Guarantee through the affidavit of Bryan Churchill, who states that this is
a "true and correct copy" based on his alleged "personal knowledge, and the files and records
created and maintained by Washington Federal Savings in the normal course of business."
(Affidavit of Bryan Churchill,

~

2, 11.) This is insufficient.

First, this photocopy runs afoul of the best evidence rule. The case Idaho First Nat. Bank

v. Wells, 100 Idaho 256, 596 P.2d 429 (1979) is instructive on this point. In that case, a bank
attempted to introduce into evidence a photocopy of certain promissory notes in order to collect
on separate guarantees. The Court found that admission of these photocopies did not run afoul
of the best evidence rule only because the Bank had made an adequate showing that the original
had been lost or destroyed.

I.e. § 9-411.

In the present case, the Bank has not attempted to

demonstrate that the original has been lost or destroyed, or any other exception to the best
evidence rule under Idaho Code § 9-411. I

I

Idaho Code § 9-411 provides that:
There can be no evidence of the contents of a writing other than the writing itself,
except in the following cases:
1. When the original has been lost or destroyed; in which case proof of the loss
or destruction must first be made.
2. When the original is in the possession of the party against whom the evidence
is offered, and he fails to produce it after reasonable notice.
3. When the original is a record or other document in the custody of a public
officer.
4. When the original has been recorded, and a certified copy of the record is
made evidence by this code or other statutes.
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Moreover, to the extent that the Bank argues that this photocopy should be treated as the
original under the Uniform Photographic Copies of Business Records as Evidence Act, Idaho
Code § 9-417, the Bank has likewise failed to demonstrate the requirements of this statute. This
Act provides that:
If any business ... in the regular course of business or activity has kept or
recorded any memorandum, writing, entry, print, representation or combination
thereof, of any act, transaction, occurrence or event, and in the regular course of
business has caused any or all of the same to be recorded, copied or reproduced
by any ... process which accurately reproduces or forms a durable medium for
so reproducing the original. .. Such reproduction, when satisfactorily identified,
is as admissible in evidence as the original itself

I.e. § 9-417.

In this regard, the case Baker v. Kulczyk, 112 Idaho 417, 732 P.2d 386 (Ct. App.

1987), is instructive. In that case, a party produced a document purported to be a photocopy of a
signed original agreement between the parties. The court held that the document could not be
admitted as a photocopied business record pursuant to Idaho Code § 9-417 because it had not
been shown that the copy was prepared by the offering party in the course of its business, and the
origin of the copy had not been established. Kulczyk, 112 Idaho at 421,732 P.2d at 390.
Similarly, in the present case there has been no showing, beyond a bare assertion that the copy of
the Guarantee is "based" upon the files and records kept in the course of business, that this copy
was prepared and copied by the Bank in the ordinary course of business.
Perhaps more significantly, the Guarantee has not been authenticated. Idaho Code § 9405 provides that writings may be proved either (1) by one who saw the writing executed, (2) by
evidence of the genuineness of the handwriting of the maker, or (3) by a subscribing witness.

5. When the original consists of numerous accounts or other documents which
cannot be examined in court without great loss of time, and the evidence
sought from them is only the general result of the whole.
6. \Vhen the original consists of medical charts or records of hospitals licensed in
this state, and the provisions of section 9-420
MOTION TO STRIKE AND MEMORANDUM IN SUPPORT - PAGE 3
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Documents similar to the Guarantee here offered have been found to be lacking this foundation
when they were not authenticated by one of these methods. Wells, 100 Idaho at 262,596 P.2d at
435; First Realty & Inv. Co., Inc. v. Rubert, 100 Idaho 493,501-502,600 P.2d 1149, 1157-58

(1979). The Guarantee has likewise not been properly authenticated as a business record. Idaho
Code § 9-414 provides that a record of an act is:
competent evidence if the custodian or other qualified witness testifies to the
identity and the mode of its preparation, and if it was made in the regular course
of business, at or near the time of the act, condition or event, and if, in the opinion
of the court, the sources of information, method and time of preparation were
such as to justify its admission.
In circumstances similar to the present case, the court found that proper foundation had not been
laid when it had not been shown how, where, or when a copy of a purported business record was
made. Kulczyk, 112 Idaho at 421, 732 P .2d at 390. In the present case, there has been no
testimony by a custodian or anyone else qualified to testify to the identity of the document or its
mode of preparation, other than a conc1usory assertion that it is a copy of a business record. This
is insufficient, particularly in the face of the Van Engelen's testimony that they do not recollect
executing the document.
For the above-stated reasons, the Van Engelens respectfully ask that the Court strike the
alleged personal Guarantee attached to the affidavit of Mr. Churchill, references to the alleged
personal Guarantee contained in Mr. Churchill's affidavit, and references to the alleged personal
Guarantee contained in Plaintiff's Motion for Summary Judgment and other supporting
documents.
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DATED this 13 th day of May, 2010.

BANDUCCI WOODARD SCHWARTZMAN, PLLC
Attorneys for the Defendants
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the 13th day of May, 2010, a true and correct copy of the
within and foregoing instrument was served upon:
David E. Wishney
Attorney and Counselor at Law
300 W. Myrtle, Suite 200
P.O. Box 837
Boise, ID 83702

o U.S. Mail

~Facsimile (208) 342-5749

1] -Hand Delivery

o Overnight Delivery
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Thomas A. Banducci (lSB No. 2453)
tbanducci@bwslawgroup.com
Wade L. Woodard (ISB No. 6312)
wwoodard@bwslawgroup.com
Dara Labrum (ISB No. 7177)
dlabrum@bwslawgroup.com
BANDUCCI WOODARD SCHWARTZMAN PLLC
802 W. Bannock, Suite 500
Boise, ID 83702
Telephone (208) 342-4411
Facsimile (208) 342-4455

MAY J l 20m

Attorneysfor Defendants
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
WASHINGTON FEDERAL SAVINGS, a
United States Corporation,
Plaintiff,
vs.
H. CRAIG VAN ENGELEN and KRISTEN
V AN ENGELEN,

Case No. CV-OC 0917209
OPPOSITION TO MOTION FOR
SUMMARY JUDGMENT OR, IN
ALTERNATIVE, MOTION FOR
CONTINUANCE PURSUANT TO IDAHO R.
CIV. P. 56(F),

Defendants.

The Defendants H. Craig Van Engelen and Kristen Van Engelen ("Defendants" or "the
Van Engelens"), by and through their counsel of record, oppose the Motion for Summary
Judgment of the Plaintiff Washington Federal Savings ("\VFS" or "the Bank"). As will be
shown, genuine issues of material fact prevent the entry of judgment. In the alternative, the Van
Engelens oppose these Motions for Summary Judgment pursuant to Idaho R. Civ. P. 56(f), and
move the court for an order that the application for judgment be refused or a continuance be
permitted to allow for discovery. This opposition and motion is supported by the Affidavit of H.
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Craig Van Engelen, the Affidavit of Kristen Van Engelen, and the Affidavit of Dara Labrum,
filed contemporaneously herewith.
I.

INTRODUCTION

In this action, the Bank is attempting to enforce a purported continuing Guarantee which
allegedly makes the Van Engelen's personally liable on a loan entered into by their real estate
development company. However, the Bank made multiple misrepresentations in which it stated
that the loan was not secured by a personal guarantee, and has concealed the existence of the
continuing Guarantee. There are a genuine issues of material fact concerning whether the
Bank's affirmative misrepresentations and nondisclosure (1) render the Guarantee voidable, (2)
estop the Bank from enforcing the Guarantee, (3) constitute a waiver of the Guarantee, and/or (4)
constitute a breach of the covenant of good faith and fair dealing. There is a genuine issue of
material fact as to whether the Guarantee was intended to extend to the loan at issue. Finally,
there is a genuine issue of material fact as to whether the Van Engelens even signed this
Guarantee. If anyone of these defenses is established, the Bank cannot prevail against the Van
Engelens. Therefore, because there are significant and genuine issues of material fact, the
Bank's Motion for Summary Judgment must be denied.

II.

DISPUTED FACTS

In 2002, a real estate company owned by the Van Engelens, Van Engelen Development
eVED"), borrowed money from WFS (the "2002 Loan"). (Affidavit of Craig Van Engelen in
Opposition to Motion for Summary Judgment ("Craig Aff.") ~ 3); Affidavit of Kristen Van
Engelen in Opposition to Motion for Summary Judgment ("Kristen Aff.")

~

3). In the course of

that transaction, the Van Engelens allegedly signed the personal continuing guarantee which is at
issue in the present lawsuit (the "Guarantee"). The Van Engelens have no memory of signing
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this Guarantee. (Craig Aff. at, 3; Kristen Aff. at, 3.) The Guarantee alleged in support of the
Bank's motion purports to be a "continuing" guarantee by which the Van Engelens allegedly
have guaranteed any present or future obligation ofVED to WFS. Specifically, the alleged
Guarantee states that "Guarantor guarantees payment to Lender of all Obligations that Borrower
owes to Lender now or in the future ... Guarantor's Promise extends to all Obligations which
Borrower owes Lender now or in the future .... Guarantor's Promise shall be a continuing
guarantee as to any present or future Obligations Borrower owes Lender and shall remain
effective until Lender actually receives written notice from Guarantor that Guarantor withdraws
Guarantor's Promise." (Affidavit of Bryan Churchill, Ex. 8.) Within approximately one year,
VED fully paid the 2002 Loan. (Craig Aff. at, 5; Kristen Aff. at, 5.) VED and the Van
Engelens declined to do business with WFS for several years thereafter because of their belief
that the Bank had violated their trust and confidence. (Craig Aff. at, 6; Kristen Aff. at, 6.)
In December 2004, a representative of the Bank approached the Van Engelens about
renewing their relationship. (Craig Aff. at, 7.) They were told that the Bank was willing to
finance new projects. (Jd.) Later that month, the Van Engelens learned that a real estate
development called Carriage Hill was for sale, and negotiated an agreement to purchase that
project. (Craig Aff. at, 8; Kristen Aff. at, 8.) They submitted the sale agreement to the Bank
and other lending institutions to solicit loan proposals. (Craig Aff. at, 9; Kristen Aff. at, 9.) In
February 2005, a loan officer for the Bank submitted a loan proposal. (Craig Aff. at, 10;
Kristen Aff. at, 10.) The Bank said that it would require a down payment of 20 percent, and a
personal guarantee signed by the Van Engelens. (Craig Aff. at, 10; Kristen Aff. at, 10.) Mr.
Van Engelen told this loan officer that other lenders had submitted stronger proposals, and
explained that they would accept a loan from the Bank only ifit agreed to the following three
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,

.
terms: (1) ten percent down to include a credit for commission and the $100,000 seller carry
back; (2) no personal guarantee; and (3) an interest reserve of approximately $50,000. (Craig
Aff. at '111.) The Bank's loan officer stated that he would have to take this proposal to the
Bank's loan committee. (Id. at ~ 12.) A few days later the loan officer told Mr. Van Engelen that
the loan had been approved with those conditions. (ld.)
On February 24,2005, the Van Engelens caused VEO to sign the loan papers with the
Bank, for approximately $6 million (the "2005 Loan"), the terms of which were consistent with
those demanded by the Van Engelens. (Craig Aff. at ~ 13; Kristen Aff. at ~ 12.) Notably, those
documents did not include a personal guarantee, and the loan documents did not mention or
reference any earlier signed guarantee. (Craig Aff. at ~ 13; Kristen Aff. at ~ 12.) At closing the
Van EngeJens sought assurance that a personal guarantee would not be required for the 2005
Loan. (Craig Aff. at, 15; Kristen Aff. at ~ 14.) A representative of the Bank responded that
while the Bank usually required people to sign personal guarantees, the Van Engelens would not
be required to do so because of their long term relationship with the Bank and the longevity of
their company. (Craig Aff. at ~ 15; Kristen Aff. at '114.) The Bank never mentioned the
existence of the supposed eontinuing Guarantee at any time prior to or at closing, (Craig Aff. at ~
22) despite its prior opportunities to do so during the lunch to solicit their business, during loan
negotiations, at closing, and during later loan modification negotiations with the Bank. (Craig
Aff. at ~ 22.) Indeed, its affirmative representations, particularly during the loan negotiations and
at closing, were that the 2005 Loan was not secured by any personal guarantees. (Craig Aff. at ~
13-22; Kristen Aff. at ~ 12-20.) As such, the Van Engelens did not revoke this alleged Guarantee
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in reliance upon the assurances of the Bank that the 2005 Loan was not secured by any personal
guarantees.

I

(Craig Aff. at '120; Kristen Aff. at ~ 19.)

VED ultimately defaulted on the loan, and the Bank conducted a foreclosure sale on the
property. The Bank now seeks the deficiency of$4,452,809.67 from the Van Engelens based on
the alleged continuing Guarantee. The Van Engelens do not have a specific memory of signing
the Guarantee, (Craig Aff. at ~ 3; Kristen Aff. at ~ 3,) and while WFB has produced copies of the
Guarantees for the first time during the course of this litigation, it has not produced the original.
(Craig Aff. at ~ 4; Kristen Aff. at ~ 4.)

III.

GENUINE ISSUES OF MATERIAL FACT PRECLUDE SUMMARY
JUDGMENT

Construing the facts liberally in favor of the Defendants, as the Court must, genuine
issues of material fact preclude judgment in favor of the Bank. Mackay v. Four Rivers Packing
Co., 145 Idaho 408, 410,179 P.3d 1064, 1066 (2008).

A.

There is a Genuine Issue of Material Fact as to Whether the Continuing
Guarantee was Intended to Extend to the 2005 Loan

Because the Guarantee was not referenced in any of the documents related to the 2005
Loan, (Craig Aff. at ~ 13; Kristen Aff. at '112,) there is a genuine and material issue of fact as to
whether the parties intended the Guarantee to extend to the 2005 Loan. The New York case
Cadle Co. v. Newhouse, 300 A.D.2d 756 (N.Y.A.D. 2002), is squarely on point. In that case, the

guarantor guaranteed a $50,000 loan in 1989. The guarantee was a continuing guarantee for the
borrower's liabilities to the lender "now or hereafter existing." The initial $50,000 loan was paid
in full. In 1991, the borrower negotiated a second $2 million loan from the lender's successor.

Notably, termination ofthe Guarantee would not have caused the Bank to refuse to enter
into the 2005 Loan agreement with VED, because Bank representatives had twice stated that no
personal guarantee was necessary.
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The borrower defaulted on that loan, and the lender sought payment from the guarantor under the
1989 continuing guarantee. The court held that there was a genuine and material issue of fact as
to whether the 1989 continuing guarantee was intended to apply to the second loan when "[ nJot
one document in the record from [the lender] expressly links the 1989 guaranty to the 1991
loan." Id. Here, no loan documents relative to the 2005 Loan link the Guarantee to that loan.
(Craig Aff. at ~ 13; Kristen Aff. at ~ 12.) Further, the Bank expressly stated on two occasions
that the 2005 Loan was not secured by a personal guarantee. (Craig Aff. at ~ 13-22; Kristen Aff.
at ,r 12-20.) At the very least, this raises a genuine and material issue of fact as to whether the
Guarantee was intended to apply to the 2005 Loan.
B.

There is a Genuine Issue of Material Fact as to Whether the Bank's
Misrepresentations Render the Guarantee Voidable

The Bank's failure to disclose the existence of the continuing Guarantee and failure to
correct the Bank's misrepresentations that no guarantee would be required renders the Guarantee
voidable. See LA.;farine Bank, Nat. Ass'n v. Meat Counter, Inc., 826 F.2d 1577 (7th Cir. 1987 (a
question of fact existed on whether a guarantee was voidable due to misrepresentation). Section
12 of the Restatement (Third) of Suretyship and Guaranty summarizes this principle, stating that
"[i]fthe secondary obligor's assent to the secondary obligation is induced by fraudulent or
material misrepresentation by the obligee upon which the secondary obligor is justified in
relying, the secondary obligation is voidable by the secondary obligor." Rest. 3d Sur, § 12(1).
Notably, "a misrepresentation occurring after the execution of a continuing guaranty may render
the secondary obligation voidable with respect to extensions of credit subsequent to the
misrepresentation." Rest. 3d Sur, § 12, cmt i. See Sumitomo Bank o/California v. IwasaAi, 447
P.2d 956, 958 (CaL 1968) ("intentional or negligent misrepresentation or active suppression of
the truth, will discharge the surety as to any subsequently incurred liability.")
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The statement by a Bank representative during loan negotiations that the Bank would
accept terms that omitted a guarantee, and at closing that no personal guarantee would be
required, constitute material misrepresentations. The Bank knew that the absence of a personal
guarantee was a crucial and material factor for the Van Engelens, who explicitly stated that they
would cause VED to enter the loan agreement only if the Bank would abandon its insistence on a
personal guarantee. (Craig Aff. at ~ 11, 14.) The Van Engelens were justified in relying on these
statements made by Bank representatives, made during the course of negotiation and at the
consummation of that agreement, about the terms to which the Bank would assent. The Van
Engelens actually relied on these statements by causing VED to enter into the loan agreement
with the Bank, rather than another lending institution; and by doing so without first revoking the
continuing guarantee. (Craig Aff. at ~ 20; Kristen Aff. at ~ 19.)
Further, the Bank's non-disclosure of the existence of the continuing Guarantee is also a
material misrepresentation. Nondisclosure constitutes a material misrepresentation when
the oblige: (a) knows facts unknown to the secondary obligor that materially
increase the risk beyond that which the oblige has reason to believe the secondary
obligor intends to assume; and (b) has reason to believe that these facts are
unknown to the secondary obligor; and (c) has a reasonable opportunity to
communicate them to the secondary obligor.
Rest. 3d Sur, § 12(3). This principle also appears in the law of tort, wherein "[o]ne who fails to
disclose to another a tact that he knows may justifiably induce the other to act or refrain from
acting in a business transaction is subject to the same liability to the other as though he had
represented the nonexistence of the matter that he has failed to disclose." Rest. 2d Torts §
551 (l). A party to a business transaction has a duty to disclose "matters known to him that he
knows to be necessary to prevent his partial or ambiguous statement of the facts from being
misleading;" "subsequently acquired information that he knows will make untrue or misleading a
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previous representation that when made was true or believed to be so;" and "facts basic to the
transaction, ifhe knows that the other is about to enter into it under a mistake as to them, and that
the other, because of the relationship between them, the customs of the trade or other objective
circumstances, would reasonably expect a disclosure of those facts." Rest. 2d Torts § 551(2)(b),
(c), and (e). See Tusch Enterprises v. Coffin, 113 Idaho 37,42,740 P.2d 1022, 1027 (1987)
(approving Rest. 2d Torts § 551); Everman Nat 'I Bank v. United States,S Cl. Ct. 118 (U.S. Cl.
Ct. 1984) (bank could not enforce guarantee when it failed to inform guarantor of subsequently
acquired information that made untrue or misleading a previous representation). Further,
"[ w]hen the creditor, rather than debtor, solicits the surety ... the creditor has a greater duty of
disclosure ... If the circumstances warrant disclosure by the creditor and the creditor fails to
disclose, the surety will be discharged." Peoples Nat'l Bank of Wash. v. Taylor, 711 P.2d 1021,
1026 (Wash. App. 1985).
In the present case, no personal guarantee was included in the loan documents, and no
mention was made of the existence of the continuing Guarantee. (Craig Aff. at ~ 13-22; Kristen
Aff. at ~ 12-20.) Based on its negotiations with the Van Engelens concerning guarantees, the
Bank had reason to know that the Van Engelens were unaware of the continuing Guarantee. The
Bank had many opportunities to disclose the existence of the continuing Guarantee, including
during the lunch to solicit the Defendant's business, during the loan negotiations, and at closing,
but it did not do so. Enforcing the continuing Guarantee imposes liability on the Van Engelens
that they did not intend to assume. (Craig Aff. at ~ 14-21; Kristen Aff. at ~ 13-19.) Had the Bank
disclosed the existence of the continuing Guarantee at the time, the Van Engelens would have
had an opportunity to revoke that Guarantee prior to closing and effectuate their intent, known
and communicated to the Bank, that the 2005 Loan would not be subject to a personal guarantee.
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See Sumitomo Bank of California v. Iwasaki, 447 P.2d 956,958 (Cal. 1968) ("[T]he creditor

must not misrepresent or conceal facts so as to induce or permit the surety to enter or continue in
the relationship in reliance on a false impression as to the nature of the risk.") The Bank had a
duty to disclose the continuing Guarantee in order to correct the misleading statement by the
Bank that the loan had been accepted with the loan terms upon which the Van Engelens had
insisted, including not being required to sign a personal guarantee, and to correct the mistaken
belief held by the Van Engelens (which the Bank had fostered) that no personal guarantee
secured the 2005 Loan. Finally, the customs of the industry and the circumstances are such that
the Van Engelens would reasonably expect the disclosure of a continuing Guarantee. (Craig Aff.
at ~ 21; Kristen Aff. at ~ 20.) For all of these reasons, the Bank's misrepresentations and material
nondisclosure create genuine issues of material fact as to the enforceability of the alleged
continuing Guarantee. Consequently, the Bank's Motion for Summary Judgment must be
denied.
C.

There is a Genuine Issue of Material Fact as to Whether the Bank is
Estopped from Enforcing and/or has Waived the Continuing Guarantees

Because it concealed the existence of the Guarantee and did not correct its misleading
assertions that no personal guarantee secured the 2005 Loan, the Bank has waived the right to
enforce and/or is estopped from enforcing the Guarantee, including any waivers of defenses
contained therein.
1.

Waiver

Waiver is a voluntary, intentional relinquishment of a known right or advantage.
Margaret H. Wayne Trust v. Lipsky, 123 Idaho 253,256,846 P.2d 904,907 (1993). Waiver ofa

contract provision is shown when the intention to waive is clearly present and the party asserting
the waiver shows that he acted in reasonable reliance upon it and that he thereby has altered his
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position to his detriment. Magic Valley Foods, Inc. v. Sun Valley Potatoes, Inc., 134 Idaho 785,
788,10 P.3d 734,737 (2000). Waiver may be inferred from a clear and unequivocal act
manifesting an intent to waive, or from conduct amounting to estoppel. iVlargaret H. Wayne

Tnts!, 123 Idaho at 256, 846 P.2d at 907. The Bank's waiver of the applicability of the
Guarantee to the 2005 Loan is clearly manifested by the statements of at least two of its
employees that no personal guarantee would be required for that Loan. (Craig Aff. at ~ 12-19;
Kristen Aff. at ~ 12-18.) That this is a waiver is underscored by the fact that these statements by
the Bank were in response to specific inquiries by the Van Engelens, prior to consummating the
transaction, seeking assurance that a personal guarantee would not be required. (Craig Aff. at ~
12-19; Kristen Aff. at'l 12-18.) The Van Engelens reasonably relied on these assurances from
bank representatives, particularly when the loan documents relative to the 2005 Loan were also
silent as to the existence of the Guarantee and when the Van Engelens had insisted on terms that
would omit any guarantee. Under a waiver analysis, this reliance on the Bank's waiver is
reasonable regardless of whether the Van Engelens knew of or could have discovered the
existence of the Guarantee. As outlined above, the Van Engelens altered their position to their
detriment because these assurances induced them to cause their company to enter into the loan
agreement with the Bank without first revoking the continuing Guarantee. (Craig Aff. at'1f 1320; Kristen Aff. at

~

12-19.) Consequently, the Bank's Motion for Summary Judgment must be

denied because there are material issues of fact concerning whether the Bank has waived its right
to enforce the Guarantee

2.

Equitable Estoppel

Estoppel is a bar by which a party is precluded from denying a fact in consequence by his
own previous action which has led another party to conduct himself in such a way that the other
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party would suffer. A40untain States Tel. & Tel. v. Lee, 95 Idaho 134, 135-36,504 P.2d 807,
808-809 (1972). The elements of equitable estoppel are (1) a false representation or concealment
of a material fact with actual or constructive knowledge of the truth; (2) that the party asserting
estoppel did not know or could not discover the truth; (3) that the false representation or
concealment was made with the intent that it be relied upon; and (4) that the person to whom the
representation was made, or from whom the facts were concealed, relied and acted upon the
representation or concealment to his prejudice. Terrazas v. Blaine County ex rei. Bd. of Com 'rs,
147 Idaho 193,200 n. 2, 207 P.3d 169,176 n. 2 (2009).
As discussed above, the Bank made both false representations and concealed the
existence of the Guarantee, a material fact that was central to the Van Engelen's decision to
cause their company to enter into the loan agreement with the bank. (Craig Aff. at ~ 13-20;
Kristen Aff. at ~ 12-19.) The circumstances show that these false representations and
concealment were made with the intent that the Van Engelens rely on these misrepresentations
and nondisclosure so that VED would enter the loan with the Bank, rather than another lending
institution. The Van Engelens were unaware ofthe existence of the personal continuing
Guarantee which they are alleged to have signed in 2002, (Craig Aff. at, 18; Kristen Aff. at ~
17), and, particularly in light of the Bank's affirmative misrepresentations that no guarantee
would be required, could not have discovered the truth. The Van Engelens actually relied on
these statements by causing VED to enter into the loan agreement with the Bank, rather than
another lending institution; and by doing so without first revoking the alleged continuing
Guarantee. (Craig Afl at ~ 13-20; Kristen Aff. at, 12-19.) Under these circumstances, the Bank
should be estopped from enforcing said Guarantee.

3.

Quasi Estoppel
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The doctrine of quasi-estoppel applies when: (1) the offending party took a different
position than his or her original position, and (2) either (a) the offending party gained an
advantage or caused a disadvantage to the other party; (b) the other party was induced to change
positions; or (c) it would be unconscionable to permit the offending party to maintain an
inconsistent position from one he or she has already derived a benefit or acquiesced in.
Terrazas. 147 Idaho at 200 n. 3,207 P.3d at 176 n. 3. "Quasi estoppel is distinguished from
equitable estoppel 'in that no concealment or misrepresentation of existing facts on the one side,
no ignorance or reliance on the other, is a necessary ingredient. '" Willig v. State. Dept. of Health
& Welfare, 127 Idaho 259, 261,899 P.2d 969,971 (1995) citing Evans v. Idaho State Tax

Comm., 97 Idaho 148,150,540 P.2d 810,812 (1975). Rather, "[t]he doctrine of quasi estoppel

applies when it would be unconscionable to allow a party to assert a right which is inconsistent
with a prior position. Willig, 127 Idaho at 261, 899 P .2d at 971.
The Bank's present position that the continuing Guarantee applies to the 2005 Loan is
opposite from its original position, stated at least two different times, that a personal guarantee
was not required. (Craig Aff. at ~ 12-20; Kristen Aff. at,r 13-19.) Its original position was a key
factor in the Van Engelen's decision to cause their company to enter into the 2005 Loan, (Craig
Aff. at ~ 11-20; Kristen Aff. at ~ 12-19,) thereby giving a significant advantage and benefit to the
Bank. It would be unconscionable to now permit the Bank to change its position concerning the
applicability of a guarantee to the 2005 Loan after its original position was repeatedly maintained
in order to induce the Van Engelens to cause their company to enter into that Loan. Under these
circumstances, the Bank should be estopped from asserting that the Guarantee is applicable to
the 2005 Loan.

D.

There is a Genuine Issue of Material Fact as to Whether the Bank has
Breached its Own Duties of Good Faith and Fair Dealing
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The covenant of good faith and fair dealing is an obligation implied in every contract.

See Idaho First Nat. Bankv. Bliss Valley Foods, Inc., 121 Idaho 266, 287,824 P.2d 841,862
(1991) (discussing the doctrine in the context of guarantees); In re Target Industries, Inc., 328
B.R. 99, 121 (Bankr.D.N.J. 2005) ("Lenders are bound by an implied covenant of good faith and
fair dealing by virtue of their contractual relationship with a guarantor"). As the Idaho Supreme
Court has said:
the covenant of good faith and fair dealing requires "that the parties perform in good faith
the obligations imposed by their agreement," Badgett v. Security State Bank, 116
Wash.2d 563, 807 P.2d 356, 356 (1991), and a violation of the covenant occurs only
when "either party ... violates, nullifies or significantly impairs any benefit of the .. ,
contract. ... " Sorensen v. Comm Tek, Inc., 118 Idaho 664, 669, 799 P.2d 70, 75 (1990);
Metcalfv. Intermountain Gas Co., 116 Idaho 622, 778 P.2d 744 (1989).

Bliss Valley Foods, Inc., 121 Idaho at 287,824 P.2d at 862.
The Bank breached this duty when it concealed the existence of the Guarantee and did
not correct its misleading assertions during loan negotiations and at closing that the 2005 Loan
would be executed without a personal guarantee. Under the covenant of good faith and fair
dealing, banks are obligated to inform even continuing guarantors of new liability when the bank
has reason to believe that the guarantor is unaware of this new liability. An illustrative case is

Lacrosse State Bankv. Estate oJMcLoone, 359 N.W.2d 179,1984 WL 180170 (Wis.App. 1984)
(unpublished). In that case, a bank sought to enforce a continuing guarantee against an
individual who previously had an interest in the borrower company, but who the bank knew no
longer had an interest at the time of the new loan. The court noted that
Although the bank had no obligation to give any notice to [guarantor of his
potential new liability] under the broad language of [guarantor's] continuing
guaranty, a guaranty is a contract and, as with any contract, a party seeking
enforcement must have acted in good faith .... the bank knew or should have
known that [guarantor] had no reason to guarantee new ... loans. With this
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knowledge, fairness dictated that the bank at least give [guarantor] some notice or
warning if it expected to hold him liable for new ... loans.

Id. at *1.
Such is the case here. Pursuant to the Bank's duty of good faith and fair dealing to the
Van Engelens, the Bank should have given the Van Engelens notice that they would be held
personally liable for the 2005 Loan, particularly where the Bank had ample evidence that the
Van Engelens were unaware of this fact and proceeding only because they had been assured by
the Bank that there was no personal guarantee. (Craig Aff. at

~

12-20; Kristen Aff. at ~ 12-19.)

The Bank's misrepresentation and silence violates and significantly impairs the contract, because
it prevented the Van Engelens from the opportunity to exercise their contractual right to
terminate the continuing Guarantee prior to causing VED to entered into the loan agreement.
(Craig Aff. at ~ 20; Kristen Aff. at ~ 19.) As the Bank has violated its own duties of good faith
and fair dealing, it cannot now enforce the Guarantee against the Van Engelens.

E.

There is a Genuine Issue of Material Fact as to Whether the Van Engelens
Signed the Continuing Guarantee

As outlined in their affidavits, the Van Engelens have no memory of signing the
continuing Guarantee. (Craig Aff. at ~ 3; Kristen Aff. at ~ 3.) The Bank has produced a
photocopied copy of this purported Guarantee through the affidavit of Bryan Churchill, who
states that that this is a "true and correct copy" based on his "personal knowledge, and the files
and records created and maintained by Washington Federal Savings in the normal course of
business." (Affidavit of Bryan Churchill,

~

2, 11.) As noted in the Defendants' Motion to

Strike, filed contemporaneously with this opposition, this is insufficient. At the very least, there
is a genuine issue of material fact on the question when the Van Engelens do not recollect
executing the Guarantee, and the Bank has not authenticated the Guarantee through any witness
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who saw the writing executed, by evidence of the genuineness of the handwriting of the maker,
or by a subscribing witness. LC§ 9-405. Likewise, the Bank has not established the veracity of
the Guarantee as a business record because it has not produced a custodian who can testify
concerning the origin of the document, or that the document was kept or copied in the regular
course of business. I.C § 9-414. As there is a genuine issue of material fact as to whether the
Van Engelens even signed the Guarantee upon which their liability is purportedly based, the
Court should deny the Bank's Motion for Summary Judgment.
For all of these reasons, the existence of genuine issues of material facts must prevent the
entry of summary jud.b'ITlent against the Van Engelens. ::

IV.

RESPONSE PURSUANT TO IDAHO R. eIV. P. 56(F)

In the alternative, if the Court determines that the affidavits submitted by the Van
Engelens are insufficient on their own to avoid summary judgment, the Defendants ask that the
Court refuse this application for summary judgment, or order a continuance in order to permit
depositions to be taken and discovery to be obtained, pursuant to Idaho R. Civ. P. 56(f}
Recognizing that the facts are not always sufficiently developed when a motion for summary
judgment is sought, Rule 56(f) allows a party to request more time to respond to a pending
motion for summary judgment. Jenkins v. Boise Cascade Corp., 141 Idaho 233, 239,108 P.3d
380, 386 (2005). That Rule provides that:
Should it appear from the affidavits of a party opposing the motion that the party
cannot for reasons stated present by affidavit facts essential to justify the party's
opposition, the court may refuse the application for judgment or may order a
continuance to permit affidavits to be obtained or depositions to be taken or
discovery to be had or may make such other order as is just.
2

The affirmative defenses outlined in the Van Enge1en's pro se Answer, and challenged in
the Plaintiffs Memorandum in support of its Motion for Summary Judgment have not been
separately addressed in this Memorandum. However, to the extent that they are applicable, these
defenses are included in and incorporated into the discussion above.
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Idaho R. Civ. P. 56(f). Under this rule, more time should be permitted when the party articulates
what additional discovery is necessary, and how the evidence expected to be gathered through
further discovery is relevant to responding to the pending motion. Jenf..'ins, 141 Idaho at 239,
108 P.3d at 386. As will be discussed below and as outlined in the Affidavit of Dara Labrum,
the Defendants have affirmatively demonstrated why they cannot respond to the Bank's
affidavits, and how postponement of a ruling on the motion will enable them, by discovery, to
rebut the Bank's contention that there is an absence ofa genuine issue of material fact. See id.;
Nicholas v. Wallenstein, 266 F.3d 1083, 1088-89 (9th Cir. 2001).

A.

Newly Retained Counsel Requires More Time to Analyze the Legal and
Factual Issues of this Case

The Defendants have been representing themselves pro se since September 2009, when
this case was filed. (Affidavit of Dara Labrum in Opposition to Motion for Summary
Judgment/In Support of Motion for Continuance Pursuant to Idaho R. Civ. P. 56(f) (hereinafter
"Labrum Aff"), , 4.) Between the service of discovery by the Bank in October 2009 until the
filing of the present Motion for Summary Judgment on April 6, 2010, nothing happened in this
case. (Id.) Counsel for the Defendants was retained after April 6, 2010, and filed a notice of
appearance on April 16, 2010, giving counsel approximately one month to try to digest the legal
and factual issues of this case. (Id.) Discovery has been served on the Bank, but the responses
thereto are not due until June 15,2010. (Id. at' 5.)
Moreover, counsel has identified several potential defenses to the enforcement of the
guarantees, discussed herein. (Id. at '16.) As will be discussed in greater detail below, besides
the need to make inquiries about the occurrences or statements that would support these defenses
(such as whether misrepresentations were made or facts concealed), several of these defenses
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also require inquiry into the intent, knowledge, and/or motives of the Bank and its
representatives. These factual matters are known only to the Bank, as they are not contained in
the transactional documents concerning the guarantees and loans. (Jd. at, 7.) No written
discovery has yet been answered by the Bank or depositions conducted which would allow for
inquiry into these matters. (!d. at, 5.) As such, the Court should refuse the application for
judgment or grant a continuance so that discovery may be conducted.
B.

Further Discovery is Expected to Yield Evidence Which Would be Relevant
to Preclude Summary Judgment

The Defendants expect that discovery will yield evidence which would be relevant
preclude summary judgment, as it is expected to show a genuine issue of material fact that the
Bank cannot enforce the personal guarantees or the waiver of defenses contained therein.
1.

Further Discovery is Expected to Demonstrate that the Continuing
Guarantee was not Intended to Extend to the 2005 Loan

The Bank's failure to reference the continuing Guarantee in the loan documents that it
created raises a genuine issue of material fact was to whether the Bank intended the continuing
Guarantee to extend to the 200S Loan. See Cadle Co., 300 A.D.2d 7S6. Further inquiry of the
Bank is expected to yield evidence as to why this was omitted and why the Bank affirmatively
stated that no guarantee would be required. (Labrum Aff. at , 8(c).) In addition, the evidence
may show that even the loan officer(s) responsible for the 200S Loan were unaware of the
continuing Guarantee until the present lawsuit. (Jd.) If this is the case, the guarantee does not
apply to the loan. This is demonstrated by the case First Interstate Bank ofAriz. v. Simon, 764
P.2d I ISO, 11S0-Sl (Ariz. App. 1988), where the court found that when loan officer did not
know of the existence of a previously executed continuing guarantee, the bank did not rely on
continuing guarantee in making the loan and it was therefore inapplicable. The Court should
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permit the Van Engelens time to conduct discovery and depositions of the Bank in order to
demonstrate that the continuing Guarantee was not intended to apply to the 2005 Loan.
2.

Further Discovery is Expected to Demonstrate that the Bank's
Misrepresentations and Nondisclosure Render the Guarantee
Voidable

The Bank's failure to disclose the existence of the continuing Guarantee and failure to
correct the Bank's misrepresentations that no guarantee would be required may render the
Guarantee voidable. Discovery is expected to reveal that the Bank knew of the Guarantee and
made fraudulent and/or material misrepresentations concerning the same; that it knew that its
statements were misleading; that it knew or had reason to believe that the Van Engelens were
unaware of the existence of the Guarantee; that it knew that the Van Engelens intended to have
VED enter the loan agreement only if there was no personal guarantee; that it knew that the Van
Engelens would have expected the disclosure of the existence of the Guarantee; and that it made
this misrepresentations and hid the existence of the Guarantee in order to induce VED to enter
the loan agreement. (Labrum Aff. at ~ 8(b).) lfthe Court finds that these facts are not
sufficiently alleged in the affidavits reflecting the personal knowledge of the Van Engelens, the
Court should permit them time to conduct discovery and depositions of the Bank and its
representatives so that they may have the opportunity to demonstrate that the Bank's
misrepresentations and nondisclosure renders the Guarantee voidable.
3.

Further Discovery is Expected to Demonstrate that the Bank is
Estopped from Enforcing and/or has Waived the Continuing
Guarantees
a.

Waiver

Further discovery is expected to demonstrate that at least two of the Bank's
representatives stated that no personal guarantee would be required, thereby manifesting the
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Bank's clear and unequivocal intent to waive the Guarantee. (Id. at ~ 8(f).) The Court should
pennit the Van Engelens time to conduct this discovery.

b.

Equitable Estoppel

Further discovery is expected to yield evidence concerning the Bank's actual or
constructive knowledge about the existence of the Guarantee and the Bank's intent that its false
representations and concealment of the Guarantee were made with the intent that it be relied
upon. (Id. at ~ 8(d).) The Court should pennit the Van Engelens time to conduct this discovery.

c.

Quasi Estoppel

Further discovery is expected to provide further details about the Bank's change in
position between loan negotiations and closing, when the Bank stated that no personal guarantee
was applicable to the 2005 Loan, and the Bank's present position that the Van Engelens are
personally liable for this loan pursuant to the continuing Guarantee. (Id. at ~ 8(e).) The Court
should pennit the Van Engelens time to conduct this discovery.

4.

Further Discovery is Expected to Demonstrate that the Bank has
Breached its Own Duties of Good Faith and Fair Dealing

Further discovery is expected to yield evidence that the Bank violated, nullified, or
significantly impaired any benefit to the Van Engelens ofthe Guarantee, thereby breaching the
implied covenant of good faith and fair dealing. In particular, the inquiry will clarify that the
Bank knew or should have known that the Van Engelens did not intend to guarantee the 2005
Loan; and that the Bank interfered with the Van Engelen's contractual right to tenninate that
Guarantee by concealing the existence of the Guarantee making misleading statements that no
guarantee was required. (Id. at ~ 8(g).) The Court should pennit the Van Engelens time to
conduct this discovery.
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5.

Further Discovery is Expected to Demonstrate Whether or not the
Van Engelens Signed the Continuing Guarantee

Further discovery is expected to demonstrate whether or not the Van Engelens signed the
alleged continuing Guarantee, including the location of the original, ifit exists; whether the
original and/or copies were made and copied in the regular course of business; the origin of the
copies which have been produced in this action; the identity of persons who saw the writing
executed; how, where, or when a copy of the alleged Guarantee was made; and the identity of the
document and its mode of preparation. (Id. at ~ 8(a).) The Court should permit the Van
Enge[ens time to conduct this discovery.
For all of these reasons, to the extent that the Court finds that the affidavits of the Van
Engelens are insufficient to raise a genuine issue of material fact on the defenses outlined above,
the Van Engelens ask that the Court refuse this application for summary judgment, and order a
continuance in order to permit depositions to be taken and discovery to be obtained.

v.

CONCLUSION

As demonstrated in the discussion above an in the affidavits of the Van Engelens, many
genuine issues of material fact exist. As such, the Court should deny the Bank's Motion for
Summary Judgment outright. In the alternative, if the Court finds that the affidavits of the Van
Engelens are insufficient in and of themselves to raise a genuine issue of material fact, the Van
Engelens ask the Court for additional time to conduct discovery pursuant to Idaho Rule Civ. P.
56(f).
DATED this 13 day of May, 20~
th

t

J;:?~_~L
Dara Labrum
BANDUCCI WOODARD SCHWARTZMAN
Attorneys for the Defendants
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the 13th day of May, 2010, a true and correct copy of the
within and foregoing instrument was served upon:
David E. Wishney
Attorney and Counselor at Law
300 W. Myrtle, Suite 200
P.O. Box 837
Boise, ID 83702

o U.S. Mail
Facsimile (208) 342-5749
o Hand Delivery
o Overnight Delivery

.>Q

~-"""(--::;::,~

Dara Labrum

1~.
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•.
Thomas A. Banducci (ISB No. 2453)
tbanducci@bwslawgroup.com
Wade L. Woodard (ISB No. 6312)
wwoodard@bwslawgroup.com
Dara Labrum (ISB No. 7177)
dlabrum@bwslawgroup.com
BANDUCCI WOODARD SCHWARTZMAN PLLC
802 W. Bannock, Suite 500
Boise, 10 83702
Telephone (208) 342-4411
Facsimile (208) 342-4455
Attorneys for Defendants

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE

STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
WASHINGTON FEDERAL SAVINGS, a
United States Corporation,
Plaintiff,
vs.

Case No. CV-OC 0917209
AFFIDA VIT OF KRISTEN VAN ENGELEN
IN OPPOSITION TO MOTION FOR
SUMlvlARY JUDGMENT

H. CRAIG VAN ENGELEN and KRISTEN
VAN ENGELEN,
Defendants.
STATE OF IDAHO )
) ss:
County of Ada
)
KRISTEN VAN ENGELEN, being first duly sworn, states as follows:
1. I make this affidavit upon my personal knowledge and to the best of my recollection.
2. I am an officer of Van Engelen Development, Inc., ("VED") and Northwest Development
("NWD"). VED and NWD are real estate development companies owned by my
husband Craig and myself.
3. In 2002, VED bOlTowed money (the "2002 Loan") from Washington Federal Savings
("the Bank"). I have no memory of signing a guarantee of any kind at the time of that
transaction, much less the continuing guarantee which the Bank relies upon in this
lawsuit.
AFFIDA VIT OF KRISTEN VAN ENGELEN IN OPPOSITION TO MOTION FOR
SUMMARY JUDGMENT-PAGE 1
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4. The Bank has not produced original copies of this continuing guarantee allegedly signed
by Cmig and me.
5. VED fully paid the 2002 Loan within approximately one year.
6. Our experience with the Bank during the course of the 2002 Loan was a negative one,
and we decided that our companies would no longer do business with the Bank because
of our belief that the Bank had breached trust and confidence with us.
7. In December 2004, the Bank again solicited our business.
8. Later that month, we learned that the Ca11'iage Hill subdivision development in Nampa,
Idaho, was for sale. On December 21,2004, we reached an agreement with the owners of
Carriage Hill that NWD would purchase the development.
9. We submitted this agreement to the Bank for a loan proposal. We also solicited loan
proposals from other lending institutions.
10. Through its loan officer Bryan Churchil1, in February 2005 the Bank submitted a loan
proposal whereby the Bank would loan VED approximately $6 million in a series of six
notes. The Bank said that it would require a 20 percent down payment, and a personal
guarantee signed by my husband and me.
11. Craig and I determined that we would accept a loan from the Bank only if it agreed to the
following three terms:
a. 10 percent down to include a credit for commission and the $100,000 seller carry
back;
b. no personal guarantee; and
c. an interest reserve of approximately $50,000.
12. On February 24,2005, we signed the loan papers with the Bank on behalf ofVED ("the
2005 Loan), the terms of which included 10.453 percent down (which we felt was close
enough to proceed,) and an interest reserve of $47,027. The Bank did not request that we
sign a personal guarantee. The loan documents did not mention or reference any separate
or earlier signed guarantee.
13. We would not have caused VED to enter the 2005 Loan if we had understood that our
personal guarantee secured the loan.
14. At closing, we asked again whether a personal guarantee would be required for the 2005
Loan. A representative of the Bank, believed to be Gloria Henson or another loan closing
officer, assured us that while the Bank usually required people to sign personal
guarantees, we would not be required to do so because of our long term relationship with
the Bank and the longevity of our company. We were not told of any continuing
Guarantee.
15. Based on all of this, it was our understanding that neither my husband nor I had
personally guaranteed the loan.
16. Based on these assurances that there was no personal guarantee, we caused our company
to enter into the loan agreement with the Bank.
17. At closing, I was unaware of the existence of the personal continuing Guarantee which
we allegedly signed in 2002.

AFFIDA VIT OF KRISTEN VAN ENGELEN IN OPPOSITION TO MOTION FOR
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18. Because of the Bank's assurances and the complete suence regarding any guarantee in the loan
documents, we did not have any inkling that we should inquire into the existence of a previous
guarantee, 01," opportUnity to do so,
19, Had I been aware of the existence of the contiuumg Guarantee which we were alleged to have
signed, I would have revoked it prior to causing VED to enter into the loan'agreement with the
Bank. or would not have caused VED to enter into the loan agreement with the Bank.
20. In my experience in the local real estate industry over the past 17 years, under the customs of
the industry, ita guarantee was associated with the 2005 Loan. we would have expected that
this guarantee be referenced in the loan documents and disclosed during IOllll negotiations aud at
closing.
21. The Bank never mentioned 01' infonned US ofthe existence of a supposed continuing Guarantee
at any time prior to iAs GIilH'IIHsneemeat efthis lawsuit ear 0<.-\ dt>s'''j'
DATED this 13th day of May, 2010.

'"
Kristen Van Engelen
SOBSCRJBED AND SWORN before me this \~ day ofh1ay, 2010.

~~. ~d1C<lLl-Z;~
Notary
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the 13th day of May, 2010, a true and correct copy of the
within and foregoing instrument was served upon:
David E. Wishney
Attorney and Counselor at Law
300 W. Myrtle, Suite 200
P.O. Box 837
Boise, ID 83702

o U.S. Mail
Wac simile (208) 342-5749
Hand Delivery
Overnight Delivery

o

o

00089

MAY 13 2010

Thomas A. Banducci (ISB No. 2453)
tbanducci@bwslawgroup.com
Wade L. Woodard (ISB No. 6312)
wwoodard@bwslawgroup.com
Dara Labrum (ISB No. 7177)
dlabrum@bwslawgroup.com
BANDUCCI WOODARD SCHWARTZMAN PLLC
802 W. Bannock, Suite 500
Boise, ID 83702
Telephone (208) 342-4411
Facsimile (208) 342-4455
Attorneysfor Defendants

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COlJNTY OF ADA
WASHINGTON FEDERAL SAVINGS, a
United States Corporation,
Plaintiff,
vs.
H. CRAIG VAN ENGELEN and KRISTEN
VAN ENGELEN,

Case No. CV-OC 0917209
AFFIDA VIT OF DARA LABRUM IN
OPPOSITION TO MOTION FOR
SUMMARY JUDGMENT/IN SUPPORT OF
MOTION FOR CONTINUANCE
PURSUANT TO IDAHO R. CIV. P. 56(F),

Defendants.

STATE OF IDAHO
County of Ada

)
) ss:
)

DARA LABRUM, being first duly sworn, states as follows:
1.

I make this affidavit upon my personal knowledge.

2.

I am an attorney for the Defendants in the above-captioned matter.

3.

This affidavit is submitted pursuant to Idaho R. Civ. P. 56(f) to demonstrate why,

(if the Court finds that the Defendant's affidavits as presently submitted are insufficient to
prevent summary judgment,) the Defendants cannot currently present by affidavits facts essential
AFFIDA VIT OF DARA LABRUM IN OPPOSITION TO MOTION FOR SUMMARY
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to justify the Defendant's opposition, and to show why the Court should refuse the application
for judgment or order a continue to permit discovery to be had.
4.

The Defendants have been representing themselves pro se since September 2009,

when this case was filed. Between the service of discovery by Washinb'1:on Federal Savings ("the
Bank") in October 2009 until the filing of the present Motion for Summary Judgment on April 6,
2010, nothing happened in this case. My firm was hired by the Defendants after the Bank filed
its Motion for Summary Judgment. I caused a Notice of Appearance to be filed on April 16,
2010. As such, we have had only approximately five weeks to analyze the legal and factual
issues of this case. We need more time to become familiar with the case and to conduct the
extensive legal and factual research necessary to address the Motion for Summary Judgment.
5.

I caused written discovery to be served on the Bank on May 13, 2010. Insofar as

I am aware, no previous discovery has been propounded on the Bank, and no depositions have
been conducted in this case.
6.

I have identified several potential defenses to the enforcement of the Guarantee,

including the possibility that the Van Engelens did not sign the Guarantee at issue in the case;
that the Guarantee was not intended to extend to the loan at issue; and that the Bank's affirmative
misrepresentations and nondisclosures (a) render the Guarantee voidable, (b) estop the Bank
from enforcing the Guarantee, (c) constitute a waiver of the Guarantee, and (d) constitute a
breach of the covenant of good faith and fair dealing.
7.

Besides the need to make inquiries about the occurrences or statements that would

support these defenses (such as whether misrepresentations were made or facts concealed),
several of these defenses may require inquiry into the intent, knowledge, or motives of the Bank.
These factual showings are matters known to the Plaintiffs, and are not contained in the
AFFIDA VIT OF DARA LABRUM IN OPPOSITION TO MOTION FOR SUMMARY
JUDGMENT PAGE 2
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transactional documents concerning the guarantees and loans. Under these circumstances, the
Court should refuse the application for judgment or grant a continuance so that discovery may be
conducted.
8.

Further discovery is expected to yield evidence which would be relevant preclude

summary judgment, as it is expected to show a genuine issue of material fact that the Bank
cannot enforce the personal guarantees or the waiver of defenses contained therein under all or
some of the following theories of defense:
a. Further discovery is expected to demonstrate whether or not the Van Engelens
signed the alleged continuing Guarantee, including the location of the original, if
it exists; whether the original and/or copies were made and copied in the regular
course of business; the origin of the copies which have been produced in this
action; the identity of persons who saw the writing executed; how, where, or
when a copy of the alleged Guarantee was made; and the identity of the document
and its mode of preparation.
b. Further discovery is expected to demonstrate that the Bank's misrepresentations
and nondisclosure render the Guarantee voidable. In particular, further discovery
is expected to demonstrate that:
the Bank knew of the Guarantee and made fraudulent and/or material
misrepresentations concerning the same;
• that it knew that its statements and nondisclosures were misleading;
• that it knew or had reason to believe that the Van Engelens were unaware
of the existence of the Guarantee;
• that it knew that the Van Engelens intended to have VED enter the loan
agreement only ifthere was no personal guarantee;
• that it knew that the Van Engelens would have expected the disclosure of
the existence of the Guarantee; and
• that it make this misrepresentations and hid the existence of the Guarantee
in order to induce the Van Engelens to cause VED to enter the loan
agreement without first revoking the Guarantee.
AFfIDAVIT Of DARA LABRUM IN OPPOSITION TO MOTION FOR SUMMARY
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c. Further discovery is expected to demonstrate that the continuing Guarantee was
not intended to extend to the 2005 Loan. In particular, further discovery is
expected to demonstrate that:
•

•

•

the Bank did not reference the continuing Guarantee in the loan
documents because it did not intend the Guarantee to extend to the 2005
Loan;
representatives of the Bank twice told the Van Engelens that no guarantee
would be required because it did not intend the Guarantee to extend to the
2005 Loan; and
that the Bank and/or its loan officers were unaware of the continuing
Guarantee at the time the 2005 Loan was consummated.

d. Further discovery is expected to demonstrate that the Bank is equitably estopped
from enforcing the Guarantee. In particular, further discovery is expected to
demonstrate that:
•
•

the Bank had actual or constructive knowledge about the existence of the
Guarantee and made false representations of concealment of this fact; and
that these false representations and concealment was made with the intent
that it be relied upon by causing the Van Engelens not revoke their
continuing Guarantee prior to causing VED to enter into the loan
transaction with the Bank.

e. Further discovery is expected to demonstrate that the Bank cannot take a position
that the Guarantee now applies which is different from its original position that no
guarantee applied. In particular, further discovery is expected to demonstrate that
the Bank's current position that the Van Engelens are bound by a personal
guarantee is a change of position from that which it look during loan negotiations
and closing, when the Bank stated that no personal guarantee was applicable to
the 2005 Loan.
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JUDGMENT - PAGE 4

00093

f.

Further discovery is expected to demonstrate that the Bank has waived the
Guarantee. In particular, further discovery is expected to demonstrate that the
statements of the Bank's representatives that no personal guarantee would be
required manifest a clear and unequivocal intent to waive the Guarantee.

g. Further discovery is expected to demonstrate that the Bank has breached its duties
of good faith and fair dealing. In particular, further discovery is expected to
demonstrate that:
•
•
•

the Bank knew or should have known of the Van Engelens' contractual
right to cancel the continuing Guarantee;
that the Bank knew or should have known that the Van Engelens did not
intend to guarantee the 2005 Loan; and
that the Bank interfered with the Van Engelen's contractual right to
terminate that Guarantee when it concealed the existence of the Guarantee
and did not correct its misleading assertions during loan negotiations and
at closing that the 2005 Loan would be executed without a personal
guarantee.

DA TED this 13th day of May, 2010.

---1-2-.'

£~-

Thra Labrurr{
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the 13th day of May, 20lO, a true and correct copy of the
within and foregoing instrument was served upon:
David E. Wishney
Attorney and Counselor at Law
300 W. Myrtle, Suite 200
P.O. Box 837
Boise, ID 83701

D

U.S. Mail

~Facsimile (208) 342-5749

n Hand Delivery
D

Overnight Delivery
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Flt~~4.
Thomas A. Banducci (ISB No. 2453)
tbanducci@bwslawgroup.com
Wade L. Woodard (ISB No. 6312)
wwoodard@bwslawgroup.com
Dara Labrum (ISB No. 7177)
dlabrum@bwslawgroup.com
BANDUCCl WOODARD SCHWARTZMAN PLLC
802 W. Bannock, Suite 500
Boise, ID 83702
Telephone (208) 342-4411
Facsimile (208) 342-4455
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Clark
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Attorneys for Defendants

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
WASHINGTON FEDERAL SAVINGS, a
United States Corporation,
Plaintiff,
vs.

Case No. CV-OC 0917209
AFFIDA VIT OF CRAIG VAN ENGELEN IN
OPPOSITION TO MOTION FOR
SUMMARY JUDGMENT

H. CRAIG VAN ENGELEN and KRISTEN
VAN ENGELEN,
Defendants.

STATE OF IDAHO )
) ss:
County of Ada
)
H. CRAIG VAN ENGELEN, being first duly sworn, states as follows:
1. I make this affidavit upon my personal knowledge and to the best of my recollection.
2. 1 am an officer of Van Engden Development, Inc., ("VED") and Northwest Development
("NWD"). VED and NWD are real estate development companies owned by my wife
Kristen and myself.
3. In 2002, VED borrowed money (the "2002 Loan") fi'om Washington Federal Savings
("the Bank"). I have no memory of signing a guarantee of any kind at the time ofthat
transaction, much less the continuing guarantee which the Bank reJies upon in this
lawsuit.
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4. The Bank has not produced original copies of this continuing guarantee allegedly signed
by Kristen and me.
5. VED fully paid the 2002 Loan within approximately one year.
6. Our experience with the Bank during the course of the 2002 Loan was a negative one,
and we decided that our companies would no longer do business with the Bank because
of our belief that the Bank had breached trust and confidence with us.
7. On or around December 2, 2004, I was convinced to have lunch with Dale Sullivan, a
representative of the Bank. Mr. Sullivan talked about mistakes that had been made by the
Bank during the 2002 Loan, pledged that he was committed to avoiding the errors of the
past, and asserted that we were missing opP0l1unities by not working with the Bank. He
stated that the Bank wanted to work with us and was willing to finance new projects.
8. Later that month, I learned that the Carriage Hill subdivision development in Nampa,
Idaho, was for sale. On December 21, 2004, we reached an agreement with the owners of
Carriage Hill that NWD would purchase the development.
9. We submitted this agreement to the Bank for a loan proposal. We also solicited loan
proposals from other lending institutions.
10. Through its loan officer Bryan Churchill in February 2005 the Bank submitted a loan
proposal whereby the Bank would loan VED approximately $6 million in a series of six
notes. The Bank said that it would require a 20 percent down payment, and a personal
guarantee signed by my wife and me.
11. I told Mr. Churchill that other lenders had submitted much stronger proposals. I
explained that we would accept a loan from the Bank only if it agreed to the following
three temlS:
a. 10 percent down to include a credit for commission and the $100,000 seller earry
back;
b. no personal guarantee; and
c. an interest reserve of approximately $50,000.
12. Mr. Churchill stated that he would take this proposal to his loan committee. A few days
later he called me and said that the loan had been approved with the conditions I had
requested.
13. On February 24,2005, we signed the loan papers with the Bank on behalf ofVED ("the
2005 Loan), the terms of which included 10.453 percent down (which we felt was close
enough to proceed,) and an interest reserve of $47,027. The Bank did not request that we
sign a personal guarantee. The loan documents did not mention or reference any separate
or earlier signed guarantee.
14. As we had previously explained to the Bank, that there was no personal guarantee was an
extremely imp0l1ant factor. We would not have caused VED to enter the 2005 Loan if
we had understood that our personal guarantee secured the loan.
15. At closing, we asked again whether a personal guarantee would be required for the 2005
Loan. A representative of the Bank, believed to be Gloria Henson or another loan closing
officer, assured us that while the Bank usually required people to sign personal
guarantees, we would not be required to do so because of our long term relationship with
the Bank and the longevity
AFFIDAVIT OF CRAIG VAN ENGELEN IN OPPOSITION TO MOTION FOR SUMMARY
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of our company. We were not toId of any continuing Guarantee.
16. Based on all of this, it 'was oUr understanding that neither my wife nor I had personally
guaranteed the loan..
17. Based On these assurancos that there was no personal guarantee; we caused our company to
enter into the loan agreement v.>iththe Bank.
I &. At the time of closing) I was Ull(,H'ilare of the existence of the personal cont:i.nuing Gnarantee
. which we allegedly signed in 2002.
19. Because ofilie Bank's a5Si..'lnUlces and the complete silence regarding any guarantee in the Loan
documents, we did not have any i.n.kli.ttg that we should inquire into the existence of a previous
guarantee~ or opportunity to do so.
20. Had r been aware of the existence of the continuing Guarantee wltich we were allege<i to have
:>igned, I would have revoked it prior to causing YED to enter into the loan agreement with the
B~ or wo'lud not have caused VED to enter into the loan agreement with the Bank..
21. In my experience in the local real estate industry over the past 28 years, under the customs of
the industry, if a guarantee was associated with the 20.05 Loan. we would have expected that
this guarantee be referenced in the loan documents and disclosed during loan negotiations and at

closing.

22. The Bank never menti~erl or infonned us of the existence of a supposed continuing Guarantee
•
•
L() "',. <.r""'I"'~
":-~I.:~ I~ ...~,,· r h
at any tln:le
pnor
to tl~ oeBJHleaeemORt tk~lt. t ad many opportunities to do so
during our first lunch in which the Bank solicit~d our business, loan negotiations. at closing, and
during later loan modification negotiations with tbe Bank.

DATED this 13th day ofMS.y, 2010 .

~~~

.

H. Craig Van Engelen
SUBSCRIBED AND SWOR.~ before me this\ ~ day of May, 2010.

Y1l d Q1.~

~tYlL!LYtJi1U}

Notary
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the 13th day of May, 2010, a true and correct copy of the
within and foregoing instrument was served upon:
David E. Wishney
Attorney and Counselor at Law
300 W. Myrtle, Suite 200
P.O. Box 837
Boise, ID 83702

o
o

U.S. Mail

~ Facsimile (208) 342-5749

Hand Delivery

o Overnight Delivery
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MAY 19 2010
J. DAVID NAVARRO. Clerk

David E. Wishney, I.S.B. #1993
Attorney and Counselor at Law
300 W. Myrtle, Suite 200
P.O. Box 837
Boise,ID 83701
Telephone: (208) 336-5955
Fax: (208) 342-5749

By eARLY LATIMORE
DEPUTY

Attorney for Washington Federal Savings

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
WASHINGTON FEDERAL SAVINGS, a
United States Corporation,
Plaintiffs,
vs.
H. CRAIG VAN ENGELEN and KRISTEN
V AN ENGELEN,
Defendants.

)
)
)
)
)
)
)
)
)
)
)

CASE No. CV-OC 0917209
PLAINTIFF'S RESPONSE TO
DEFENDANT'S MOTION TO
STRIKE

------------------------------)
COMES NOW, Plaintiff, Washington Federal Savings, ("Washington Federal") by
and through its attorney of record, David E. Wishney, and respectfully submits this Response
to Defendants' Motion to Strike.

ARGUMENT
Idaho law has long held that the intent of the legislature in enacting the Business
Records as Evidence Act as Evidence, I.e. § 9-417, was to broaden the scope of admissibility

PLAINTIFF'S RESPONSE TO DEFENDANT'S MOTION TO STRIKE - )

into evidence of records made in the regular course of business. Curiel v. Mingo, 100 Idaho
303,304,597 P.2d 26, 27-28 (1979), Henderson v. Allis Chalmers, 65 Idaho 570, 149 P.2d
133 (1944). "[T]he trial judge clearly has wide discretion with regard to admissions in
evidence under the Business Records Act." Id. citing, Shore Line Properties, Inc. V Deer-D-

Paints & Chern. Ltd., 24 Ariz.App. 331, 538 P.2d 760 (1975).
I.C. § 9-414 and I.R.E. 803(6), commonly referred to as the business records
exception, have been interpreted broadly by Idaho courts to liberally allow introduction of
such records. Herrickv. Leuzinger, 127 Idaho 293,298,900 P.2d 201, 206 (Ct. App. 1995),

Reco Corp. V Roberts & Sons Construction Co. Inc., 114 Idaho 704, 711, 760 P.2d 1120,
1127 (1988). "In doubtful or close cases, evidence should be admitted under the business
records exception." Id. citing Reco Corp., 114 Idaho at 711, 760 P.2d at 1127. (emphasis
added).
This exception does not require a foundation of testimony by the person who prepared
the document in order to get the record in as a business record. Id. Further,
The custodian need not have personal knowledge of the actual creation of the
document nor need [the custodian] have been an employee of the business
when the record was made. The test is whether [the custodian] has knowledge
of the system used to make the record and not whether [the custodian] has
knowledge of the contents of the record.

Id.
Under the Uniform Photographic Copies of Business Records as Evidence Act, I.C.
§ 9-417, Washington Federal is not required to produce the original Continuing General
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Guaranty Agreement ("Guaranty"). The Act provides in pertinent part as follows:
If any business .. .in the regular course of business or activity has kept or
recorded any memorandum, writing, entry, print, representation or combination
thereof, of any act, transaction, occurrence or event, and in the regular course
of business has caused any or all of the same to be recorded, copied or
reproduced by any ... process which accurately reproduces or forms a durable
medium for so reproducing the originaL. Such reproduction, when
satisfactorily identified, is as admissible in evidence as the original itselfin any
judicial or administrative proceeding whether the original is in existence or not

Defendants cite Baker v. Kulczyk, 112 Idaho 417, 732 P.2d 386 (Ct. App. 1987) for
the proposition that the Court should strike the Guaranty as inadmissable. In Kulczyk, the
party contesting admissibility of the photocopied document testified he had never seen nor
signed the purported contract. Kulczyk at 421. Additionally, the Kulczyk Court refused
admission of the copy because it was not prepared by the offering party in the course of their
business, and the origin of the copy had not been established. Id.
Contrary to the offering party in Kulczyk, Washington Federal, through its Vice
President, has affined to the fact that the subject Guaranty is a true and correct copy, signed
by the Defendants, taken from the files and records created and maintained by Washington
Federal in the normal course of its lending activities. (Affidavit of Bryan Churchill, ~~ 2,
11). Mr. Churchill is Washington Federal's Vice President, familiar with record keeping
methods and is therefore qualified to affine to its processes and protocols for keeping of
business records in its regular course of business. Accordingly, the Guaranty falls under I.C.

§ 9-417 as an acceptable duplicate and is not secondary evidence governed by the "best
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evidence rule," I.C. § 9-411.
I.R.E. 1003 ("Admissibility of duplicates") states that a "duplicate is admissible to the
same extent as an original unless (l) a genuine question is raised as to the authenticity or
continuing effectiveness of the original or (2) in the circumstances it would be unfair to
admit the duplicate in lieu of the original." It is significant for the Court to note that in the
Defendants' affidavits, they testifY only that they "have no memory of signing" the subject
Guaranty. (Affidavit of Crag Van Engelen in Opposition to Motion for Summary Judgment,
~

3; Affidavit of Kristen Van Engelen in Opposition to Motion for Summary Judgment, ~ 3).

The Defendants do not affirmatively affine that in fact they did not sign the Guaranty or that
the signatures thereto are anyone but their own. As such, the Defendants have provided no
credible evidence to prove that the duplicate Guaranty is anything but authentic.
Finally, comparing the signatures on the six, Adjustable Rate Straight Notes ("Notes")
reveal remarkably similar and unique signatures to those contained on the subject Guaranty.
(Affidavit of Bryan Churchill, ~ ~ 3, 11 and Exhibits 1-6,8 attached thereto). Further, the
Defendants do not dispute their signatures on the Notes. This bolsters indica of reliability
and trustworthiness of the duplicate Guaranty.

CONCLUSION
Washington Federal is not required to produce the original Guaranty pursuant to I.C.
§ 9-417.

Washington Federal's Vice President, Bryan Churchill, who has personal

knowledge of the regular record keeping methods, has property affined that the subject

PLAINTIFF'S RESPONSE TO DEFENDANT'S MOTION TO STRIKE - 4
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Guaranty was "created and maintained" by Washington Federal in the normal course of its
lending activities. Defendants have failed to raise credible and genuine issues regarding the
authenticity of the Guaranty. Idaho law liberally allows the introduction of evidence under

I.e. § 9-427 and favors the admission of evidence in close or even doubtful cases.
Accordingly, the Defendants' Motion to Strike should be denied.
DATED this

4

day of May, 2010.

Attorney for Washington Federal Savings
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that a true and correct copy of the foregoing document entitled
PLAINTIFF'S RESPONSE TO DEFENDANT'S MOTION TO STRIKE was served this L2... day
of May, 2010, on the following by:

Thomas A. Banducci
Wade L. Woodard
DaraLabrum
BANDUCCI WOODARD
SCHWARTZMAN PLLC
802 W. Bannock, Suite 500
Boise, Idaho 83702

U.S. Mail
~Facsimile (208) 342-4455
_ _ Hand Delivery
_ _ Overnight Delivery

Attorneys for Defendants
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David E. Wishney, I.S.B. #1993
Attorney and Counselor at Law
300 W. Myrtle, Suite 200
P.O. Box 837
Boise,ID 83701
Telephone: (208) 336-5955
Fax: (208) 342-5749
Attorney for Washington Federal Savings

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

WASHINGTON FEDERAL SAVINGS, a
United States Corporation,
Plaintiffs,
vs.
H. CRAIG VAN ENGELEN and KRISTEN
VAN ENGELEN,
Defendants.

)

) CASE No. CV-OC 0917209
)
) NOTICE VACATING SUMMARY
) JUDGMENT HEARING
)
)
)
)
)
)

-----------------------------)
PLEASE TAKE NOTICE that the above-named Plaintiff, Washington Federal
Savings, by and through its counsel of record, David E. Wishney, hereby vacates the hearing
based on Washington Federal Saving's Motion for Summary Judgment currently scheduled
for May 27,2010 at 3:00 p.m., MST before the Honorable Cheri C. Copsey.

NOTICE VACATING SUMMARY JUDGMENT HEARING - J

DATED this 11 day of May, 2010.

David E. Wishney
Attorney for Washington Federal Savings

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that a true and correct copy of the foregoing document entitled
NOTICE VACATING SUMMARY JUDGMENT HEARING was served this.fL.- day of May,
2010, on the following by:

Thomas A. Banducci
Wade L. Woodard
DaraLabrum
BANDUCCI WOODARD
SCHWARTZMAN PLLC
802 W. Bannock, Suite 500
Boise, Idaho 83702

U.S. Mail
/'Facsimile (208) 342-4455
__ Hand Delivery
__ Overnight Delivery

Attorneys for Defendants
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ORlGlNAL
Thomas A. Banducci (ISB No. 2453)
tbanducci@bwslawgroup.com
Wade L. Woodard (ISB No. 6312)
wwoodard@bwslawgroup.com
Dara Labrum (ISB No. 7177)
dlabrum@bwslawgroup.com
BANDUCCI WOODARD SCHWARTZMAN PLLC
802 W. Bannock, Suite 500
Boise, ID 83702
Telephone (208) 342-4411
Facsimile (208) 342-4455

Attorneys for Defendants

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

WASHINGTON FEDERAL SAVINGS, a
United States Corporation,
Plaintiff,

Case No. CV-OC 0917209
NOTICE OF WITHDRAWAL OF MOTION
TO STRIKE

vs.
H. CRAIG V AN ENGELEN and KRISTEN
VAN ENGELEN,
Defendants.

Through their counsel of record, the Defendants Craig Van Engelen and Kristen Van
Engelen withdraw their Motion to Strike filed with the Court on May 13,2010. The May 27,
2010, hearing scheduled for this Motion was previously vacated.

NOTICE OF WITHDRAWAL OF MOTION TO STRIKE - 1
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DATED this 17th day of June 2010.

<

.0<"

)k

DaraLabru
BANDUCCI WOODARD SCHWARTZMAN, PLLC
Attorneys for the Defendants

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the 17th day of June 2010, a true and correct copy of the
within and foregoing instrument was served upon:

D

David E. Wishney
Attorney and Counselor at Law
300 W. Myrtle, Suite 200
P.O. Box 837
Boise, ID 83702

B

D
D

U.S. Mail
Facsimile (208) 342-5749
Hand Delivery
Overnight Delivery

;»

Dara Labrum

NOTICE OF WITHDRAWAL OF MOTION TO STRIKE - 2

Thomas A. Banducci (ISB No. 2453)
tbanducci@bwslawgroup.com
Wade L. Woodard (ISB No. 6312)
wwoodard@bwslawgroup.com
Dara Labrum (ISB No. 7177)
dlabrum@bwslawgroup.com
BANDUCCI WOODARD SCHWARTZMAN PLLC
802 W. Bannock, Suite 500
Boise, ID 83702
Telephone (208) 342-4411
Facsimile (208) 342-4455

AUG 13 2010
J. DAVID NAVARRO,
By J. RANDALL
DEPUTY

Attorneys for Defendants
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STA TE OF IDAHO, IN AND FOR THE COUNTY OF ADA
WASHINGTON FEDERAL SAVINGS, a
United States Corporation,
Plaintiff,

Case No. CV-OC 0917209
AMENDED ANSWER AND DEMAND FOR
JURY TRIAL

vs.
H. CRAIG VAN ENGELEN and KRISTEN
VAN ENGELEN,
Defendants.

Through their counsel of record, the Defendants Craig Van Engelen and Kristen Van
Engelen ("the Van Engelens") bring this Amended Answer to the Complaint ofthe Plaintiff
Washington Federal Savings in the above-titled matter as follows:

GENERAL DENIAL
The Van Engelens deny any allegation of the Complaint not expressly admitted herein.

)

AMENDED ANSWER AND DEMAND FOR JURY TRIAL
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I

RESPONSE TO GENERAL ALLEGATIONS
1.

The Van Engelens lack knowledge or infonnation sufficient to fonn a belief as to

the truth of the allegations set forth in Paragraph 1, and therefore deny.
2.

The Van Engelens admit the allegations of Paragraphs 2 and 3.

3.

As to Paragraph 4, the Van Engelens admit that between January 18,2006, and

March 28,2007, Washington Federal Savings made and disbursed funds upon a series of six real
estate development and construction loans to Van Engelen Development, but deny all further
allegations or inferences contained in Paragraph 4.
4.

The Van Engelens deny the allegations of Paragraphs 5,6, 7, and 8 of the

Plaintiffs Complaint.

AFFIRMATIVE DEFENSES
1.

The Complaint fails to state a claim upon which relief can be granted, Idaho R.

Civ. P. 12(b)(6).
2.

The Plaintiff has voluntarily waived any right to enforce the purported personal

guarantee by its statements that no personal guarantee would be required.
3.

The Plaintiff is estopped from claiming the existence of a purported personal

guarantee by its statements that the loan would be given on tenns that omitted a personal
guarantee, its statement that no personal guarantee would be required, and its failure to disclose
the existence of the purported personal guarantee.
4.

The Plaintiffs should be estopped from asserting the existence of a purported

personal guarantee by its statements under the doctrine of quasi estoppel because it has taken a
different position in this litigation from its original position that no personal guarantee was
required.

AMENDED ANSWER AND DEMAND FOR JURY TRIAL
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5.

The Plaintiff s claims can be avoided because the Plainti ff engaged in unfair and

deceptive trade practices in connection with the transaction referenced in Plaintiffs Complaint.
6.

The Plaintiff has unclean hands by its statements that the loan would be given on

terms that omitted a personal guarantee, its statement that no personal guarantee would be
required, and its failure to disclose the existence of the purported personal guarantee.
7.

All or part of the Plaintiffs claims can be set off

8.

The Plaintiff failed to take reasonable steps to mitigate the claimed or alleged

damage.
9.

The parties did not intend the purported personal guarantee to apply to the

transaction(s) referenced in Plaintiffs Complaint.
10.

The Plaintiffs failure to disclose the existence of purported personal guarantee

and failure to correct the Plaintiffs misrepresentations that no guarantee would be required
renders the purported personal guarantee voidable.
11.

The Plaintiffs failure to disclose the existence of the continuing Guarantee and/or

failure to correct the Plaintiffs statement that no guarantee would be required constitute material
misrepresentations that render the purported personal guarantee unenforceable.
12.

The Plaintiffs failure to disclose the existence of the continuing Guarantee

discharges the Van Engel ens.
13.

The Plaintiff breached an implied covenant of good faith and fair dealing when it

concealed the existence of the purported continuing guarantee, when it failed to inform the Van
Engelens of the existence of the purported continuing guarantee under circumstances when it had
reason to know that the Van Engelens were unaware of its existence, and/or when it did not
correct its misleading assertions during loan negotiations that the transaction referenced in

AMENDED ANSWER AND DEMAND FOR JURY TRIAL
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Plaintiff's complaint would be executed without a personal guarantee
14.

The Bank fraudulently induced the Van Engelens to cause Van Engelen

Development to enter the transaction(s) referenced in Plaintiff's complaint.
15.

The Plaintiff has suffered no damages, and if permitted to recover against the Van

Engelens will be unjustly enriched and/or receive double recovery.
JURY TRIAL DEMANDED
The Van Engelens demand a jury trial of all matters triable by jury.
ATTORNEY FEES AND COSTS
The Van Engelens have been required to retain counsel to defend themselves in this
action and are entitled to recover their reasonable attorneys' fees and costs incurred in the
defense of this matter pursuant to Idaho Code § 12-120, § 12-121, the Idaho Rules of Civil
Procedure, and other applicable law.
DATED this 13 th day of August, 2010.

t==:>- t~~

Dara Labrum
BANDUCCI WOODARD SCHWARTZMAN, PLLC
Attorneysfor the Defendants

AMENDED ANSWER AND DEMAND FOR JURY TRIAL
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the 13 th day of August 2010, a true and correct copy of the
within and foregoing instrument was served upon:
David E. Wishney
Attorney and Counselor at Law
988 S. Longmont, Ste. 100
PO Box 837
Boise, ID 83701

D
B

D

D

U.S. Mail
Facsimile (208) 336-5956
Hand Delivery
Overnight Delivery

~I-LDara Labrum
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RECEIVED

AUG t 3 2010
Ada County Clerk
David E. Wishney, 1.S.B. #1993
Chad E. Bernards, 1.S.B. #7441
Attorney and Counselor at Law
988 S. Longmont, Suite 100
P.O. Box 837
Boise,ID 83701
Telephone: (208) 336-5955
Fax: (208) 336-5956

By J. WEATHERBY

Attorneys for Washington Federal Savings

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

WASHINGTON FEDERAL SAVINGS, a
United States Corporation,
Plaintiffs,
vs.
H. CRAIG VAN ENGELEN and KRISTEN
VAN ENGELEN,
Defendants.

)
)
)
)
)
)
)
)
)
)

)

CASE No. CV -OC 0917209
ORDER GRANTING PLAINTIFF'S
MOTION FOR PROTECTIVE
ORDER

ORIGINAL

THIS MATTER having come before the Court upon the Plaintiff's Motion For
Protective Order, the Court having heard oral arguments and reviewed the pleadings and
briefing upon said Motion, and the Court having announced its ruling at the time of
hearing thereon, the Court finds as follows;

ORDER GRANTING PLAINTIFF'S MOTION FOR PROTECTIVE ORDER - Page 1
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NOW, THEREFOR, IT IS HEREBY ORDERED, AND THIS DOES ORDER,
that the Plaintiff s Motion for Protective Order is granted.
~

Dated this~ day of August, 2010.

The Honorable Cheri C. Co sey
District Court Judge

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that a true and correct copy of the foregoing document entitled
ORDER GRANTING PLAINTIFF'S MOTION FOR PROTECTIVE ORDER was served this
~ day of August, 2010, on the following by:
Thomas Banducci
Wade Woodard
DaraLabrum
BANDUCCI WOODARD SCHWARTZMAN PLLC

" " U.S. Mail
Hand Delivered
_ Overnight Mail
_ Facsimile No. (208) 342-4455

802 W. Bannock Street, Suite 500
Boise, Idaho 83702
David E. Wishney
Chad E. Bernards
988 S. Longmont, Ste. 100
P.O. Box 837

-./.. U.S. Mail
Hand Delivered
_ Overnight Mail
Facsimile No. (208) 336-5956

Boise, Idaho 83701
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3 0 2010
David E. Wishney, LS.B. #1993
Chad E. Bernards, LS.B. #7441
Attorneys and Counselors at Law
988 S. Longmont, Suite 100
P.O. Box 837
Boise,ID 83701
Telephone: (208) 336-5955
Fax: (208) 336-5956

J. DAVID NAVARRO, Clerk
By JUDY SULLIVAN
DEPUTY

Attorneys for Plaintiff
Washington Federal Savings

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

WASHINGTON FEDERAL SAVINGS,
a United States Corporation,
Plaintiff,
vs.

H. CRAIG VAN ENGELEN and KRISTEN
L. VAN ENGELEN,
Defendants.

STATE OF IDAHO
County of Ada

)
)
)
)
)
)
)
)
)
)
)
)

CASE NO. CV OC 0917209
AFFIDAVIT OF
COUNSEL IN SUPPORT OF
PLAINTIFF'S MOTION FOR
SUMMARY JUDGMENT

)
) ss.
)

Chad E. Bernards, being first duly sworn, upon oath deposes and says:
1.

That, your affiant is one of the attorneys of record for the Plaintiff, Washington

Federal Savings and the statements made herein are based upon your affiant's personal knowledge,

AFFIDAVIT OF COUNSEL IN SUPPORT OF PLAINTIFF'S REPLY TO
DEFENDANTS' MOTION TO AMEND ANSWER - PAGE 1
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and the files and records of this proceeding. This Affidavit is made in support of Plaintiff s Motion
for Summary Judgment.
2.

That, attached hereto as Exhibit No.1, is a true and correct copy of Defendant, H. Craig

Van Engelen's deposition transcript taken on June 17, 2010.
3.

That, attached hereto as Exhibit No.2, is a true and correct copy of Defendant, Kristen

L. Van Engelen's deposition transcript taken on June 17,2010.

4.

That, attached hereto as Exhibit No.3, is a true and correct copy of Bryan Churchill's

deposition transcript taken on June 28, 2010.
5.

That, attached hereto as Exhibit No.4, is a true and correct copy of Dale Sullivan's

deposition transcript taken on June 28, 2010.
6.

That, attached hereto as Exhibit No.5, is a true and correct copy of Gloria 1. Henson

deposition transcript taken on June 29, 2010.
7.

That, attached hereto as Exhibit No.6, is a true and correct copy of Kirby J. Robertson,

records custodian for Mountain West Bank's deposition transcript taken on June 5,2010.
8.

That, attached hereto as Exhibit No.7, is a true and correct copy of Jennifer Jones,

records custodian for the Bank of Cascades' deposition transcript taken on August 17,2010.
9.

That, attached hereto as Exhibit No.8, is a true and correct copy of Plaintiffs first

Set of Requests for Admissions to Defendants.
10.

That, attached hereto as Exhibit No.9, is a true and correct copy of Defendants'

Responses to Plaintiff s First Interrogatories and Requests for Production and Supplemental
Responses to Requests for Admission.

AFFIDAVIT OF COUNSEL IN SUPPORT OF PLAINTIFF'S REPLY TO
DEFENDANTS' MOTION TO AMEND ANSWER - PAGE 2

FURTHER YOUR AFFIANT SAYETH NAUGHT.

SUBSCRIBED AND SWORN TO before me this

~y

of September, 2010.

Residing at -="'-L.---'==>f--'c.....L.l.:-r-"~.=--;::-:--
My commission expires: --'-~"""""'--"--'-
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a true and correct copy of the foregoing document entitled
AFFIDAVIT OF COUNSEL IN SlJ,PPORTOF PLAINTIFF'S MOTION FOR SUMMARY
JUDGMENT, was served this 3!L
"Lilay of September, 2010, on the following by:
Thomas Banducci
Wade Woodard
DaraLabrum
BANDUCCI WOODARD SCHWARTZMAN PLLC

u.s. Mail
v/'Hand Delivered
_ Overnight Mail
_ Facsimile No. (208) 342-4455

802 W. Bannock Street, Suite 500
Boise, Idaho 83702

.......
Chad E. Bernards
Attorney for Washington Federal Savings
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OF HENRY CRAIG VAN EN
PAGE 1

rm TIlE DIS'.!'RICT COURT OF TIlE FOORTB JUDICIAL DISTRICT

_

TAKEN 6-17-10

PAGE 3
IN D E X
EXAMINATION

OF TIlE STA'l'E OF l0A8.0, IN AND FOR THE COUNTY OF ADA

HENRY CRAIG VAN ENGELEN

By Mr. Bernards

WASHINGTON FEDERAL SAVINGS, )
a United States Corporation,)

4

)

Plaintiff,

)
)

vs.

)Case No.

c:v

OC 0917209

)

H. CRAIG VAN ENGELEN and
KRISTEN L. VAN ENGELEN,

Defendants.

)

EXHIBITS

)

l
)

------------------)

NO.

BOISE, l0A8.0

PAGE

Adjustable Rate Straight Note dated
1-18-06

13

2

Adjustable Rate Straight Note dated
4-20-06

14

3

Adjustable Rate Straight Note dated
4-20-06

15

Adjustable Rate Straight Note dated
3-28-07

16

5

Adjustable Rate Straight Note dated
3-28-07

17

6

Adjustable Rate Straight Note dated
3-28-07

17

7

Continuing General Guaranty Agreement
dated 8-14-02

18

B

Continuing General Guaranty Agreement
dated 4-1-02

20

Continuing General Guaranty Agreement
dated 4-30-03

21

Photocopies of calendar pages
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DEPOSITION OF HENRY CRAIG VAN ENGELEN'
JUNE 17, 2010

DESCRIPTION

1

10

3
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DEPOSITION OF HENRY CRAIG VAN ENGELEN
BE IT REMEMBERED that the deposition of

Henry Craig

Van

Engelen was taken by the attorneys for

Plaintiff at the Law Offices of David E. Wishney,
located at 300 West Myrtle Street, Suite 200, Boise,
Idaho, before Maryann Matthews, a Court Reporter
(Idaho Certified Shorthand Reporter No. 737) and
Notary Public in and for the County of Ada, State of
Idaho, on Thursday, the 17th day of June, 2010,
commencing at the hour of 9:35 a.m. in the
above-entitled matter.

; - PAGE 4

1 Whereupon the deposition proceeded as follows:

2
3

MR. BERNARDS: Okay. Today is the time

4 and place for the deposition of H. Craig Van Engelen.
5
6
HENRY CRAIG VAN ENGEl.EN,
7 awitness having been first: duly sworn to tell the
8 truth, the whole truth, and nothing but the truth,
9 testified as follows:
10
11
EXAMINATION

12 BY MR. BERNARDS:
13
Q. ADd your first name is Henryl correct1
For the Plaintiff:
14
A.
Correct
Law Offices of David E. Wisbney
15
MR. BERNARDS: This is case No. OJ OC
By: chad Bernards
16
0917209,
Washingltln Federal Savings v. Craig and
David E. Wishney
17
Kristen
Van
Eogelen.
300 West Myrtle Street, Suite 200
18
BY
MR.
BERNARDS:
Boise, Idaho 83701-0837
19
Q. ADd could you go ahead and just state your
For the Defendants:
20
fuU
name
for the rec:ord, please?
BANDUCCI WOODARD SCHWlIRTZ.'!l\N PLLC
21
A.
Yes.
Irs Henry Craig Van Engelen.
By: Wade L. Woodard
22
Q.
Is
it
okay
if Icall you Craig?
802 West Bannock, Suite 700
23
A.
That
would
be great
Boise, Idaho 83702
24
Q. Okay. Craig, do you go by or have you
Also l?resent: Kristen L. Van Engelen
25
ever
gone by any otlI. names?
2
4
BURNHAM HABEL & ASSOCIATES, INC. (208) 345-5700
APPEARANCES:
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OF HENRY CRAIG VAN

r - PAGE 9 _ _ _ _ _ _ _ _ _ _ _--, _

1 SelEquity currently?
2
A. You know, I - I don~ know.
3 Q. Who would I ask that would know?
4
A. My assistant
5 Q. And what's his or her name?
6 A. Her name is Annette McClain.
7 Q. Annette McClain? can you spell that last
8 name for me, if you know?
9 A. (Indicating.)
10
Q. My guess is as good as yours?
11
A. Yes.
12
MR. WOODARD: I think it's M-c-C+a+n.
13
MR. BERNARDS: Okay.
14
THE WITNESS: Something like that
15 BY MR. BERNARDS:
16
Q. Have any of the entities that we've talked
17 about filed for bankruptcy in the last year?
18
A. No.
19
Q. How about the last two years?
20
A. No.
21
Q. Any other entities that you have an
22 ownership interest in other than those we've spoken
23 about?
24
A. That's all I can think of.
25
THE WITNESS: Am I missing anything?
9

~--------------------------~

TAKEN 6-17-lO
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Q. Anything other than that?
A. No.
3 Q. Wbere's that located, that home?
4
A. The rental house?
5 Q. Correct.
6 A. It's on lake Fork in Eagle, 2545 lake
7 Fork.
8 Q. Who else has an ownership interest in
9 Avalor, LLCotherthanyowself?
10
A. Kristen Van Engelen.
11
Q. Anybody else?
12
A. No.
13
Q. Any other companies that you have an
14 interestin?
15
A. Yes.
16
Q. And can you recaU the name of it?
17
A. 6126, LLC, and that was an entity created
18 to hold a building that we owned at 6126 West State;
19 and that building has been foreclosed on.
20
And then there was 40341 and that building
21 was created to hold a- that was created to hold a
22 building at 4034 - or no - 3904. rm sorry.
23
Q. 39041
24
A. Yeah. And that was a building at 3904
25 Aamingo in Nampa, and that building has been
11
1
2

r - - PAGE 10 _ _ _ _ _ _ _ _ _ _-----, r-- PAGE 12 - - - - - - - - - - - - ,

1

MR. WOODARD: You can~ ask her for

2 answers.

3
THE WITNESS: Oh. I don~ know that
4 BY MR. BERNARDS:
5
Q. But to your knowledge can you think of any
6 other interest you have in any other company?
7 A. There's - yeah. There's Avalor.
8 Q. Avalor?
9
10

11
12

13

A. A-v-a-I-o-r.
Q. Do you recaU if that's an LLC or a
corporation?
A. I - I think it's an LLC.
Q. Okay. And is there any current projects
going on with that company?
A. No.
Q. And the status of that company. Is it
stiU current?
A. It is.
Q. fli stretch your memory. Any other

14
15
16
17
18
19
20 entities?
21
A. Yes.
22
Q. Okay. Go ahead.
23
A. 4034 State, LLC.
24
Q. What's the status of that company?
25
A. It owns arental house.
10

1 foreclosed on.
2
Q. Doing good. Any other entities?
3 A. I think I got them all, but it's possible
4 I didnt
5
Q. Okay. Wel~ if one pops up 6
A. Okay.
7
Q. - while we're going here, just mention
8 it.
9
A. All right
10
Q. Craig, did you go to coDege?
11
A. I did.
12
Q. Okay. Do you have any degrees?
13
A. I dont
14
Q. Okay. And what did you study when you
15 were in coDege?
16
A. Art
17
Q. Art?
18
A. (Witness nods head.)
19
Q. And where did you attend?
20
A. I attended Boise State and College of
21 Southern Idaho.
22
Q. Okay. Do you have any certificates from
23 any trade schools or otherwise?
24
A. No. I - I have a real estate license.
25
Q. Are you alicensed broker?
12

BURNHAM HABEL & ASSOCIATES, INC. (208) 345-5700
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1
(Exhibit 5was marked for identification
2
and acopy is attached hereto.)
3 BY MR. BERNARDS:
4
Q. Exhibit S. Craig, please identify this
5 document and the date, please.
6
A. Yes. It's an adjustable rate straight
7 note dated March 28th/2007.
8
Q. And can you read the amount on tbat note?
9
A. Yes. 224,000.
10
Q. Okay. Is that your signature on the
11 bottom of this note?
12
A. It looks like it probably is.
13
Q. And any reason to believe it's not your
14 signature?
15
A. No. I must have been in a hUrry. It's a
16 poor example of my signature, but 17
(Exhibit 6 was marked for identification
18
and a copy is attached hereto.)
19 BY MR. BERNARDS:
20
Q. Exhibit 6. Please identify this dowment
21 and the date, please?
22
A. It's an adjustable rate straight note.
23
Q. And the amount of that note?
24
A. Let's see. 224,000.
25
Q. Okay. And is that your signature on the
17

r--

1
Q. Okay. And who is listed there as the
2 borrower?
3
A. Van Enge/en Development Inc.
4
MR. WOODARD: f:.s the borrower or the
5 guarantor?
6
THE WITNESS: Oh.
7
MR. WOODARD: Borrower. Okay. Sorry.
8 BY MR. BERNARDS:
9
Q. Okay. And if you'l flip tbat exhibit
10 over, please.
11
A. (Witness complied.)
12
Q. And wbat's the date on the bottom
13 left-band comer?
14
A. 8-14 of 2.
15
Q. Okay. And is that your signature on the
16 bottom of this document?
17
A. It appears to be my signature.
18
Q. Okay. And I'D just band you - I've got
19 the original here. I'D band that to you
20 (indicating). You caR verify that
21
Again, is that your signature?
22
A. Yes.
23
Q. Do you have any reason to believe tbars
24 not your signature?
25
A. No.

19

:-- PAGE 18 _ _ _ _ _ _ _ _ _ _----, _

1 bottom of the page?
2 A. looks like it.
3
Q. And any reason to believe that it's not
4 your signature?
5
A. No.
6
Q. Okay. lust take a~nd and just look
7 through that Does that lOOK - are you familiar with
8 your wife's signature?
9
A. Yes.
10
Q. Okay. And you. can take a moment to look
11 at aU those notes again, but does that appear to
12 resemble your wife's signature?
13
A. Yes.
14
Q. Were you present when she signed those
15 notes?
16
A. I don't remember.
17
(Exhibit 7 was marked for identification
18
and acopy is attached hereto.)
19 BY MR. BERNARDS:
20
Q. Okay. rm banding you wbafs been
21 previously marked as Exhibit 7. can you please
22 identify this document, please?
23
A. It's got "Washington Federal Savings" on
24 the top, and then it says "Continual General Guaranty
25 Agreement"
18
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1
Q. Okay. At any time after you signed this
2 in August of 2002 do you recall ever signing awritten
3 document that would revoke this guaranty?
4
A. I don't ever recall signing this
5 (indicating).
6 Q. But my question is do you ever recall
7 signing anything - putting anything in writing
8 revoking any type of guaranty?
9
A. How could I revoke something I didn't know
10 I signed?
11
Q. I understand tbat But the question is
12 did you ever put anything in writing to the bank that
13 would revoke any guaranty?
14
A. I didn't know I had a guaranty signed, so
15 I didn't sign anything to revoke it.
16
Q. Okay.
17
(Exhibit 8was marked for identification
18
and acopy is attached hereto.)
19 BY MR. BERNARDS:
20
Q. You've been handed wbars been marked as
21 Exhibit 8. Could you please identify this document
22 for me?
23
A. Yes. It's - it says 'Washington Federal
24 Savings Continuing General Guaranty Agreement"
25
Q. And who's the borrower on this document?
20
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Q. Okay. In there when you say -bank,.
2 you're talking about Washington Federal Savings?
3 A. Yes.
4
Q. Can you expand on that? What was the
5 negative experience that you had with Washington
1

6 Federal?
7
A. Yau know, I dont remember the specifics
8 of that There was a- a piece of ground in Eagle
9 that we were trying to obtain, and there was some
10 information that came back to us that was of a
11 privileged nature that was information that came
12 through Dale Sullivan, but the exact nature of it I do
13 not 14
Q. So generally you're saying that
15 Mr. Sullivan released some privBeged information to a
16 third party?
17
A. Thafs right
18
Q. But other than tha~ you can't remember
19 any other specifics?
20
A. I dont remember the specifics.
21
Q. And that would be the grounds for what you
22 state in your affidavit as having breached trust and

23 confidence with you?
24
A. Correct.
25
Q. Looking at your affidavit generally
25
r--

PAGE 26 _ _ _ _ _ _ _ _ _ _ _

1 through paragraph eight through paragraph 12, I just
2 want to go through that quickly.
3
In paragrapb nine - if I read it
4 incorrectly let me know, but the second sentence
5 reads: "We also solicited loan proposals from otber
6 lending institutions.•
7
My question is what otber lending
8 institutions did you soI'lCit loan proposals from?
9 A. Yau know, rm not positive. At that time
10 we were working with Mountain West, Bank of the
11 cascades. I know ROC was trying to - to get our
12 business.
13
Q. What was that last one?
14
A. ROC. And we have done business with
15 Washington Mutual, and we've done business with Home
16 Federal.
17
Q. Okay. And my question is specifically for
18 these six construction loans that are at issue in this
19
aid you solicit from any of these banks
20 proposals for aloan?
21
A. We submitted for three different
22 proposals, and fro not positive which banks.
23
Q. So you submitted proposals with three
24 separate banks?
25
A. Correct. But not on the six loans. Only
~_______________2_6________~

Ia_
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1 on the carriage HiD No. 3 and No.4 loans.

2 Q. So no otber banks were specifically - no
3 proposals were going to any of these banks on these
4 specific six loans that are at issue in this lawsuit?
5
A. Only on the first carriage Hill 3 and 4
6 loan.
7
Q. Was there anything in writing, any written
8 proposals, that you had going to any of these banks or
9 from any of these banks?
10
A. There were.
11
Q. Okay. And are you in possession of those
12 documents?
13
A. rm not.
14
Q. Okay. Do you know where those documents
15 could be found?
16
A. Ch, in - in the landfill
17
Q. Okay. So wrrenUy you don't have any
18 that would be available in your possession?
19
A. I dont think so. But I'm - you know,
20 rm not positive I've thrown them away, but I probably
21 did.
22
Q. Can you recaD - well, let me back up.
23 In paragraph 11 of your affidavit it reads: , told
24 Mr. ChurchiD that other lenders had submitted much
25 stronger proposals.•
27
r--

PAGE 28 _ _ _ _ _ _ _ _ _ __

1
If you can't recaU the banks, can you
2 recall what the tenns of those, quote, stronger
3 proposals were?
4 A. Yeah. They - they were willing to do 10
5 percent down, they were willing to do no personal

6 guaranties, and they were wiDing to do asubstantial
7 interest reserve.
8 Q. Okay. So it's your testimony that some of
9 these proposals that you had from other banks aid not
10 require a personal guaranty from you 11
A. Correct.
12
Q. - or your wife?
13
A. Correct.
14
Q. Yet you decided to move forward with
15 Wasbington Federal Savings on these loans?
16
A. We did.
17
Q. If there's no documents regarding these
18 proposals, can you recaD the name of any loan
19 officers that you spoke with that would have been
20 involved in these proposals?
21
A. You know, I don~ recall.
22
Q. Do you recaD if you spoke to loan
23 officers or any vice - senior vice presidents or vice
24 presidents of any of these banks?
25
A. I've generally worked with loan officers.
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1 would be more important than - than no personal
2 guaranties.
3
But Gloria assured us that - that there
4 wasn~ any. I /oQked through, and there wasnt And
5 she said that we bad done business with the bank for
6 so many years and - and they had so much confidence
7 in us and we had such agreat track remrd that the
8 bank did not feel {t was necessaIY to - for us to
9 sign apersonal guaranty.
10
Q. Okay. Aad,Craig,iSyouTe"9 here
11 tDday, is rour IDeIIlCllY coQag back that you recaD that
12 it was, in fact, Gloria Henson that made these
13 statements?
14
A. I - rm pretty confidentJt was Gloria
15 but not a hundred percent confident
16
Q.IsII't it tIuetbat, ill fact, ootbiog was
17 ~ ~to awdtiag that stated that there
18 was DO 1*SOIlil~ QII this Ioaa - these loans,
19 I should say?
20
A. What I can - weil, there wasn~ a
21 personal guarant:y in the loan. It certainly wasn~
22 disclosed to us.that there were guaranties that had
23 been signed previously that were in effect.
24
In fact, the bank - the ilpnknever, ever
25 discussed that we had to sign a personal guarant:y
~~~~~~~____3_3__------~
r-- PAGE 34 -
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1 A. Well, as is stated pretty accurately in my
2 affidavitr I told Mr. OlurchW that the only
3 acceptabJe terms would be 10 percent down, no personal
4 guaranties, and a $50[000 interest reserve.
5 Q. At what point did you make those
6 statements to Nr. CburdliIP. Was this in the
7 beginning of the loan process or at the end or _ what
8 point?
9 A. It was in the middle because 10
(The deposition was interrupted.)
11
(Discussion held off the remrd.) .
12
THE WITNESS: It was in the middle because
13 we went out for proposals from banks. Washington
14 Federal came back with sort of their typical
15 proposal.
16
And then I talked to Mr. Olurchill and
17 said, 'This is what it's going to take for you to get
18 our business, and it's going to have to have these
19 three elements:
20 BY MR. BERNARDS:
21
Q. WIlen you say '1.ypicaI proposaI,. did that
22 indudea personal pranty, aterm for apersonal
23 guaranty?
24
A. It didnt specify th~ but it - it
25 didnt specify that it didnt either. And - and it
35

_ _ _ _ _ _ _ _ _-.., r-- PAGE 36 - - - - - - - - - - . . . . . . . ,

1 (indicating). That was always - these documents
1 was a 20 percent down, and - and I dont remember
2 (indicating) were buried in other lending documents!
2 what the interest reserve was in that original
3 and we were never told that
3 proposal.
4 Q. Moving OIl hill aona. did you bave any
4 Q. Okay. And, if anyl bow many IDQJ'e
5 other ~with.J.~ from
5 conversations did youbave with Mr. Cburc:bill
6 Wasbingtotl Federal ~ ao.guaranty OD these
6 regarding rour requiremeRtthat IDere not be a
7 loans?
7 pezsonaI guaranty on these loans?
8 A. Yes. With Brian Churchill.
8 A. Just one occasion. He came back to me
9 Q. Okay. ~UP,., you retail the date,
9 with a new proposal with new numbers and - and said
10 by cbance, of_ tbese conversations took place with
10 that - that the bank was willing to move forward with
11 Gloria Henson?
11 no personal guaranties.
12
A. It would have been the date. we signed the
12
Q. Okay. So jusUbe one time?
13 loan papers on Carriage Hill 3 and 4.
13
A. Yes.
14
Q. So the date on the dosing?
14
Q. Nootbertimes in that time?
15
A. Yes.
15
A. Uh-hub.
16
Q. And tbenwere there any Giber
16
Q. And can you reraU the date when that took
17 conversations outside that date that she would bave
17 place?
18 made any affirmations that there was DO personal
18
A. It was on or - it was in February of
19 guaranties on these loans?
19 2005, I believe.
20
A. That Gloria did?
20
Q. WIIo all was present when JOU bad this
21
Q. Correct.
21 conversation?
22
A. No.
22
A. It was aphone conversation.
23
Q. Okay. lhen DIOVing oil to Mr. CburcbiJI,
23
Q. Do you balleauy DOtes that would iDditate
24 wbatwere the ~_you.aIIege that he made
24 that - thatwould refleathis pIlone conversation?
25 regarding personaIg~ on these specific loans?
25
A. I - I - I do.
34
36
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1 construction or development loans?
2 A. You knowI rve never had adiscussion with
3 any bank that they require personal guaranties.
4 Ifs - it's documents that have been really hidden in
5 the big pile of loan documents that I wasn't really
6 aware even existed until my conversation with Dave

A. - it's not The - the documents have
2 never been forthcoming in advance, sort of just like
3 yesterday where we tried to get discovery and then at
4 the very last minute were shown some of the documents
5 but not all of the documents.
6
Thafs - that has been the history of
7 Washington Federal Savings and Loan. And how it 8 how it has always happened is at the very last minute
9 they show up with the documents and go, "Sign here,
10 sign here, sign here, sign here, and then - that's
11 it.
12
Q. Have you signed any personal guaranties
13 from 2007 to present on any loans?
14
A. Not knowingly.
15
Q. But are there any - would there be any
16 personal guaranties for any loans from any aeditors
17 that would bave your signalure on it, on a personal
18 guaranty, from 2007 to present?
19
A. I don't believe so. But then, you know, I
20 don't know what sneaky little things have been done

1

7 Resnick.

8
And he brought to my attention that it's
9 something that I need to be aware of, and thafs why
10 our - our policy changed in terms of what we were
11 willing to do.
12
Q. When you say lour,· are you referring
13 to 14
A. My wife and myself.
15
Q. Okay. And specifically Van Engelen
16 Development?
17
A. And Northwest Development and any other
18 entity that would borrow for development loans.
19
Q. Okay. But are you specifically aware of
20 any other loans from 2000 to DOW that you did not or
21 were not required to sign a personal guaranty?
22
A. From when?
23
Q. From 2000 to.present.
24
A. No. The - fm sure that there were - it
25 was
in 2006 that I became aware - or412005
that I _________________
________

~
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II

21 that I didn't know about either, so - like apersonal
22 guaranty on a lot loan in 2002.
23
MR. BERNARDS: What do you think about a
24 short break? Because rm going to go into something
25 that's going to take a little bit of lime.
~

~

r-- PAGE 42 - - - - - - - - - - - - - - , r-- PAGE 44 - - - - - - -_ _ _---,

1 that I - that we became aware of this situalion and
2 started to look at our own personal risk and assess

3 what we were willing and not willing to do.
4
Q. Okay. And conect me ifrm wrong in
5 restating your testimony, but up until around 2006 are
6 you testifying that you were not aware that at that
7 point you were signing personal guaranties for these
8 loans?
9
A. I wasn't aware. At no lime did any loan
10 officer say to me from Washington Federal Savings and
11 Loan, DBy the way, you - as acondition of this loan,
12 you will be required to sign a personal guaranty, and
13 we" come take your car if something goes bad with
14 this loan. n
15
Q. And do you understand what a personal
16 guaranty is?
17
A. I do now.
18
Q. Okay. What's your understanding of a
19 personal guaranty?
20
A. That all of your assets are at risk if,
21 for some reason, this loan goes badly.
22
Q. Okay. And is it your practice to read the
23 documents that you sign when you take out these loans?
24

A. No -

25

Q. Okay.
42

1

MR. WOODARD: Sure.

2

(Recess taken.)

3 BY MR. BERNARDS:
4
Q. Crai9t you understand that you're stiU
5 under oath?
6
A. Yes.
7
Q. I just want to go back and clarify one
8 thing before we move forward. Regarding the Carriage
9 HiD 3and 4 loans and proposals that we spoke about,
10 you mentioned you bad three proposals from three
11 different banks, correc.t?
12
A. Yes, induding Washington Federal.
13
Q. So two otbers?
14
A. Two others.
15
Q. Okay. And you, I believe, testified that
16 those other two proposals were in writing; is that
17 correct?
18
A. Yes.
19
Q. Okay. rm going to stretch your memory
20 here a little bit, but we're going to do the best we
21 can kind of going back on different projects that
22 you've worked on. I kind of want to break it up into
23 two segments, starting in the year 2000 and working
24 forward.
25
Can you tell me when - you talked about
44
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1
A. I've had only twe loan officers with
2 Washington Federal, Dale Sulflvan and Brian
3 Churchill.
4
Q. Do you recall which on~ whetber it was
5 Brian or Dale, that handled this project?
6
A. I do n.at recaB.
7
Q. can you recal when this project took
8 place roughly to your 9
A. Roughly 2002, 2001.
10
Q. Okay. Is there apersonal guaranty on
11 this loan?
12
A. I don't recaU ever signing .one, but
13 I'm 14
Q. Okay. You don't recal signing it, but do
15 you know if there is adocument that has your
16 signature on it for apersonal guaranty for that
17 project?
18
A. I de net knew.
19
Q. And do you recal the nature of this
20 loan? Was it just to buy the dirt or was it for
21 development or actual construction?
22
A. Some - some projects require land loans
23 and then some den't, and - and I don't - I don't
24 remember which projects required land loans up front
25 and which did net

49
_

1 polity change in signing 2
A. Yes.
3
Q. - personal guaranties?
4
A. There's Henry's North 40.
5
Q. Okay. And what time frame was this?
6
A. It was around 2001/2002.
7
Q. Lender?
8
A. Also Washington Federal.
9
Q. Do you recaU the loan officer?
10
A. It was either Brian Churchill or Dale
11 Sullivan.
12
Q•. And do you know if you signed apersonal
13 guaranty on this project?
14
A. I was shown one today for the first time.
15
Q. And I believe you testified that that was
16 your signature on that guaranty.
17
A. Yes.
18
Q. Okay. Any other projects?
19
A. Yes. We had a project: called Bellarive
20 (phenetic) in Valley County.
21
Q. And the time frame on this one?
22
A. I - I would want to check on that
23
Q. Okay. Lender on that one?
24
A. Bank of the cascades.
25
Q. Do you recaU roughly what the amount of
51
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1 Q. Okay. Can you recal any other projects
2 during this time frame?
3 A. Yeah. There was .one called Once Upon a
4 lime. Actually, I think it was Once Upon a
5 Subdivision.
6 Q. And where was this located?
7 A. Eagle.
8 Q. Who was the lender on this project?
9 A. That one was Washington Federal as well.
10
Q. Was there apersonal guaranty on this
11 loan?
12
A. I do not recall.
13
Q. Do you recaD the loan officer on that
14 project?
15
A. I dont It was one of the two gentlemen.
16
Q. And can you tell me what time that project
17 took place?
18
A. That also - I think it was 2001.
19
Q. You said -also.. So is it your - do you
20 remember the Addie's Comer one from Washington
21 Federal being in 2001 or 2OO2?
22
A. Addie's
Comer? rm nDt positive if it
1
23 was '01 .or 02.
24
Q. Any other projects during this time frame
25 from 2000 to 200S up until this time that you bad this
~_______________5_0________~
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1 that loan was?
2
A. Roughly $4 millien.
3
Q. Do you recaU the name of the loan officer
4 at Bank of the Cascades?
5
A. Gwen Thempson. Actually, the .original
6 loan .officer .on that project was not Gwen, and rm
7 gDing to need alittle time to dredge up that name.
8
Q. Okay. Did you sign apersonal guaranty
9 for this loan on this project?
10
A. I have nD idea.
11
Q. Okay. Craig, any other projects from 2000
12 to 2ooS?
13
A. Yeah. There was - to 2005. Huh.
14
Q. And, again, the point that fm going up to
15 in 200S is up to this time when you made this polity
16 change on signing personal guaranties, so whatever
17 that date exactly is.
18
A. Okay. There was another project that we
19 did called Heritage Meadows, and rm not - rm not
20 just sure - I think that was before 2005.
21
Q. And is it Heritage Meadows?
22
A. Yes, in Caldwell. And then there was .one
23 called Pheasant Run also in Caldwell. Those would
24 have been '03f04 projects.
25
Q. Do you recaD if you had to sign a
52
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1
2

A. As far as monetary records?
Q. Paperwork, loan documents for any project
3 that you may be woriing on at the time.
4 A. WeD, Kristen and myself and whatever
5 employees keep files.
6 Q. Generally at any given time bow many
7 employees would you have for Van Engelen Development?
8 A. Right now there are none.
9 Q. Okay.
10
A. Scott Johnson is the first name of the
11 employee 12
Q. Scott. Okay.
13
A. - that 14
Q. See? It's coming back to you.
15
A. My RoIodex is just not that great Forgot
16 my sisters name once.
17
MR. WOODARD: At least you didn't forget
18 Kristen's name.
19
MR. BERNARDS: That's an important one.
20
THE WITNESS: That's because it's
21 tattooed.
22
MS. VAN ENGELEN: That's not funny.
23 BY MR. BERNARDS:
24
Q. When did Scott lohnson start working for
25 you?
57

1
Q. Okay. In 2005 who would bave been in
2 charge of the documents for the carriage HiD project?
3 A. Well, we aU would have been in charge of
4 that
5
Q. Okay. How do you - do you keep it in a
6 file? What's the process that7
A. Yeah, big files.
8 Q. Okay.
9
A. And then we purge things from time to time
10 to keep the files from being 11
Q. Overloaded?
12
A. - incredibly voluminous.
13
Q. How often do you do that?
14
A. Every three or four months.
15
Q. Okay. So any doaunents regarding these
16 other proposals for loans that are relevant to this
17 lawsuit as far as the other two banks that you bad
18 proposals frolDt that would be in your record file in
19 your office?
20
A. Very unlikely 21
MR. WOODARD: WeD, hold on. I want to 22 objection. Misstates prior testimony.
23
But go ahead.
24
THE WITNESS: It would be very unlikely
25 that I would have kept those.
59
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1
A. You know, rd have to look back at the
2 records, but it was around 2004.
3 Q. Okay. So be was employed by - when did
4 he - is he stI working for you?
5 A. No.
6 Q. Okay. When did he cease working for you?
7 A. When lot sales stopped, which was in 2006.
8 Q. Okay. So he was employed by you in 2005,
9 the entire year?
10
A. I believe so.
11
Q. Okay. Any other employees in 2005 that
12 you bad other than Scott Johnson?
13
A. Yes. Annette McClain.
14
Q. Annette?
15
A. Yes.
16
Q. Any other employees?
17
A. That were employed by Van Engelen
18 Development?
19
Q. Correct.
20
A. Actually, Annette was employed by
21 SeIEquity.
22
Q. Okay. Any other employees in 2005 that
23 were employed by Van Engelen Development?
24
A. We had a bookkeeper named Donna Ramsey who
25 did bookkeeping for all the companies.
~________________~
________~
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1 BY MR. BERNARDS:
2
Q. Okay. And do you bave any recoUection of
3 what bappened to those files?
4
A. They probably got thrown away immediately
5 when we made the decision to go with Washington
6 Federal.
7
Q. Okay. One of the defenses that's not
8 alleged yet but I tbink's going to be alleged as far
9 as an amendment soon is the defense that Washington
10 Federal failed to mitigate its damages.
11
A. Yes.
12
Q. Okay. Can you give - to your knowledge
13 wbataresomefadsthatwouidsupportthatdefense?
14
A. WeD, we came to Washington Federal with a
15 plan, and it was agood one! and that - that plan was
16 that we would build houses; and if the houses did not
17 sell, then we would lease them out
18
And once they were leased out and
19 cash-flowing, Washington Federal would give us an end
20 loan to hold that house, and then we would do it
21 again; and - and therefore it was a process that we
22 would be able to chew through lots and get Washington
23 Federal paid back.
•
24
And, in fact, the three houses that we did
25 build that are in question here (indicating) were
W
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1
THE WITNESS: Yes. We've - we were sued
2 by Mountain West
3 BY MR. BERNARDS:
4
Q. And do you know when that was commenced
5 roughly?
6 A '08/'09.
7 Q. And do you know roughly the amount of that
8 claim?
9 A Roughly 2 million.
10
Q. And on the Home federal lawsuit, what's
11 the amount of the daim there?
12
A Theyre claiming adeficiency of a million
13 dollars.
14
Q. Okay. Any other lawsuits against you
15 personally?
16
A. Yes. The Idaho Statesman - rm sorry.
17 Thafs - thafs incorrect. That is not against us
18 personally.
19
No, thafs it.
20
Q. Okay. Any other claims against Van
21 Engelen Development currently pending?
22
A No.
23
Q. How about Northwest Development?
24
A Well, Home Federal has sued all entitiesl
25 I believe.
65
r--

67

PAGE 66 _ _ _ _ _ _ _ _ _ _ _ _----, _

1
Q. Okay. SelEquity. Any lawsuits against
2 SelEquity currently?

3

1
A Yes.
2
Q. Do you currently have copies of those 3 those offers?
4
A Yes.
5
Q. Okay. And where are they currently at?
6
A They would be archived in SelEquitYs
7 records.
8
Q. Okay. So they're stiU in existence and
9 in your possession?
10
A Yes.
11
Q. Okay. And how many offers was that again?
12
A rm not sure which offers you're talking
13 about
14
Q. You mentioned that you had some pending
15 offers but the bank delayed those.
16
A. We had an offer on multiple lots from one
17 buyer.
18
Q. Okay. And you would have aU IDose
19 records at your office?
20
A Yes.
21
MR. BERNARDS: Thafs all the questions I
22 have. Thanks.
23
(Whereupon the deposition conduded
24
at 11:20 a.m.)
25
(Signature requested.)
PAGE 68 _ _ _ _ _ _ _ _ _ _ _ _---,
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2
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ss.
A. Yes, with the Idaho Statesman. We have
3
4 another entity called SelEQuity Partners. And rm not
4
5 the broker of that entity, but I don~ know if rm an
5
I, HENRY CRJUG VAN ENGELEN, being first duly
6 officer on that corporation or not
6 sworn on my oath, depose and say:
7
Q. Okay. And this lawsuit you just mentioned
7
That I am the witness named in the foregoing
B withtheIdahoStatesman,isthatwithjustSelEquity
8 deposition taken the 17th day of June, 2010,
9 or SelEquity Partners?
9 conSisting of pages numbered 1 to 69, inclusive; that
10
A Just SelEquity.
10 I have read the said deposition and know the contents
11
Q. Any lawsuits pending against SelEquity
11 thereof; that the questions contained therein were
12 Partners currently?
12 p:::opounded to me; the answers to said questions were
13 A. No.
13 given by me; and that the answers as contained therein
14
Q. Anyotherlawsuitspendingagainstany
14
(or as corrected by me therein) are true and correct.
15
15 companies that you currently have an interest in?
16
16
A. No.
17
HENRY CRJ'.IG VAN ENGELEN
17
MR. BERNARDS: Okay. Lefs go off the
18
18 record for two minutes.
19
Subscribed and sworn to before me this
19
(Recess taken.)
20
day
of
, 2010, at _ _ _ _ __
20
MR. BERNARDS: Okay. Lefs go on the
21 Idaho.
21 record.
22
22 BY MR. BERNARDS:
23
23
Q. Craigl you talked about copies of some
24 offers you had on some of those lots on the carriage
24
Notary Public for Id;ho
Residing at
, Idaho.
25 HiU project
25
My CommiSSion Expires: _ __
66
68
BURNHAM HABEL & ASSOCIATES, INC. (208) 345-5700
COUN'!'Y OF

00130

REPORTER'S CERTIFICATE

1

2

3
4

5

STATE OF IDAHO

COUNTY OF ADA

l

SS.

I, Maryann Matthews, CSR (Idaho Certified

6

Shorthand Reporter Nurriber 737) and Notary Public in

7

and for the State of Idaho, do hereby certify:

8
9

That prior to being examined, the witness
named in the foregoing deposition was by me duly sworn

10

to testify to the truth, the whole truth, and nothing

11

but the truth;

12

That said deposition was taken down by me in

13

shorthand at the time and place therein named and

14

thereafter reduced to typewriting under my direction,

15

and that the foregoing transcript contains a full,

16

true, and verbatim record of said deposition.

17

18
19
20
21
22
23
24
25

I further certify that I have no interest

lD

the event of the action.
WITNESS my hand and seal this 24th day of
June, 2010.~\\\\"ItIll"'111.
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Idaho CSR No. 737, and
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My Ccrnrn.ission Expires:

Notary Public in and for
the State of Idaho
May 16, 2011
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00131

\.DJUSTABLE RATE
STRAIGHT NOTE

465,000.00

Boise

Idaho

J.

~o.

024 207 3131'10-3

J!!!lD!!D' 18th, ZOO6

'OR VALUE RECElVEJ), the tmdersigDed ("Borrower") promise(s) to pay to the order of WASHINGTON FEDERAL SAVINGS,
11 W Idaho S!, Boise, Idaho 83702
{"l.eIIde:r"). the priDcipal sum of
E MlLLION:Ji'OtlR BDNDlmD SIXTY FIVE TliOUSAND .AND NOI100s
l.,46S,000.98 } DoIlm. with iDt=:st on the principal from this date at tile rate of EIGHT AND THREE QUARTERS
cem ( So750 $) per ammm until May 1st. ZOO6
. The interest rate sball tbm be ad,j1lsted for the next
=: lIlIllllhs lO an iDt=:st rate equivalent to the Prime Rate ("Prime Rate" sb.aIl :mean the pubJisbed rate quoted on the day prior to
:lStIlJeIIt obtained from the "Money Rates" l..istillg of the Wesr.em Edition of the Wall Street Joumal.) plus
LE AND ONE HALF
per can (1.500
$). Afte:rwa:rds, the interest rate will be ad,j1lsted in the same
::mer ~ tImle lIlOIltbs until this Note is paid in full; ~ however, that the interest rate on this Note sb.aIl never be lower
D. SEVEN AND ONEQllAR'IER
per cent (7.250
%). Interest on this 'Note will accrae each month and be
: on the first of the following mamb. AllIllllOlmlS owing on this obligation arc payable in full on or before January 18th, ZOOS

_=-....,..,.......,,....._

If Lender has !lilt r=c:eived the full aIl101IIlt of any payment by the t;Ild of 15 cak:ndlir days aftI::r the date it is due, Bonower will pay
cha!ge to Lender. 'l"bc aIl101IIlt of the cbaIge will be 5 $ of the overdue payment of priDcipal and inte:rest. Borrower agrees to pay
late chaJ:gc promptly bat only cmce on each late payment,

ltC

If the Lender seeks the services of an AtrI:mJt:y (whether Lc:odc:r's employee or outside counsel) lO enfon:e any provisions of this
te. the Deed of Trust, the CoDsttuction Loan Agm:mcm or Land Loan Ag=ment [If any). or other promises of the Borrower as
itaincd in the Ioau c:locumcms., the Lender sball be entitled to an of its lI1tOmi::y's fees and costs of CDftm:ement, and the Lender sbal1
'e the right to add these fees and costs to the principal balance of the Ioau as they accrue.
AIl

pemXllS liable either

now or in the futw:I: for the payment of this Note each waive prest.lIIIl1lCD demand, and l10tice of

l-payme:m of this Note, and agICC that my modification of the terms of payment made at the request of my person liable on this Note
tIl in D.O way impair their liability on this Note.
Bomlwer consems that in any snit or action brought for the fo=losme of the Deed of Trost securing this Note, a defic:iency
tgxnem may be taken for my balm:e of debt tcmaining after the application of the proceeds of the mortgaged property; and also
_
!bat. upon the default of the BomIwe:r the holder of this Note or a m:eive:r who is appoi:aled by the COII:rt, may takt possession
!be IIlOTtglIged premises and collect the rents pe11ding judicial or llOll.-judicial foreclosure of the Deed of Trost and apply the net
IllIls upon this Note.

In any action or proceeding to IeCOve:r any sum provided for in this Note, no defense of (1) adequacy of secw:ity or (2) that resort
had to security or to my o~ person, sbal1 be asscned. All of the COVCDaIIts. provisions and oonditions 00Dtained in this
ltC axe made on behalf of. and sball apply to and bind the respective distribD.tees. persomil. re:pxesent:ativcs., sacc:essots and assigns of
, Bomlwer. jointly and sev=lly. Each and every patty sigDing or co.doIsing this Note is botmd as a principal and not as surety,
mmtor or in any o~ capacity,

1St first be

This Note is s=rcd by a Deed of Trost of even date covering real property located in CANYON
County,
, and II:!e!= is made in the Deed of Trost for rights as to pIepayme:at or acceletation wbl.ch may be in addition to
lSC provided in this Note.

!abo

This Note is made with reference to and is to be construed in a=rtbmce with the btws of the Stale of
plicable btws and regulations of the United States of America..

.!::Idah=o~_ _ _ • and

an

VAN ENGELEN ;gEV'ELOPMEl'It'T. INC

EXHIBIT NO. I
Il.~

.- ,,"'--_

DATE ie-"-so
~ HAI'tEL<It
~.INC.

EXHIBIT NO.1

00132

ADJUSTABLE RATE
STRAIGHT NOTE

Loan No. 024:w7 316243-5

-

$3,2.25,000.00

April 20th.. 2006

FOR VALUE R5CSlVED, the~ ("Borrower") pxomise(s) to pay to the order ofWASBlNGTON FEDERAL SAVINC*
("Lender"), the prlncipal. sum 0
TWENTY FIVE THOUSAND AND NOIlOOS
} Dollaxs, with im.c=lt an the prillcipal from thjs date at the tate of NINE AND ONE OUABTER
%) per annum until August 1st, 2006
• The im.c=lt tate shall tbeu be alfJllSlCd for the
tb!= IIlOIlths to m ixuerest tate equivalem to the Prime Rate ("Prime Rare' shall mean the publisbed tate quoted an the day prior t
adjllstmtm oblained from the 'M<mey Rarcs' Listing of the Wesu:m Bfilion of the Wall &reel Joumal) plus _.,.-_ _ __
ONE AND ONE HALF
per
(1.soo
\!Ii). Afu::rwards. the ixuerest tate will be adjusfed in the sam
Ill3ZI1lI:t t:'Iery thn::e IIlOIlths umiI this Note is paid in full; provided. bawever, that the ixuerest tate Otl thjs Note shall never be lowt:
than SEVEN AND 'llmEE QUAR.TERS
per
(7.7SO
%). InI=st on thjs Norc will acaue each month aDd b
due Otl the first of the following m:mth. All aIlI01llI!S owing on thjs obligation are payable in full on or before April2Otb., 2008

1

=

=

=

If I..eDdcr has DOt teeeived the full amount of my paym::m by the c:tId of 15 c:alc:tIdat days after the date it is cine., Borrower will PI\:
a late CIIarge to I..eDdcr. The amount of the clmge will be 5% of the ove:xdnc paymcm of prlncipal. aDd inII:lest. Borrower ag=s to PI\:
the late clmge promptly but only 0llCC on each late paymeat.
If the I..eDdcr seeks the services of an Attorney (whether Lender's employee or outside cormseI) to eIlforce any provisions of !hi
Note, the Deed of Trost, the Cou.struction Loan Ag=me:at or !.aDd Loan Agreement elf any). or otbcr promises of the Bonower a
contained in the loan doc:ImleDIs, the Lender shall be eDlitled to an of its lIIlOl'IIey's fees aDd costs of enf'olt:emeIlt, aDd the Lender siLal
have the right to add these fees aDd costs to me princ:ipaJ. baI.aDce of me loan as they accxue.

All persons liable e:itber DOW or in the futw:e for the pa:ym::l1 of thjs Note each waive pteseDlX!lCllt, dcmaIId.. aDd notice 0
llOIl-payment of this NOte, aDd agIeC that any :moclifu:ation of me terms of payme:01 made at me n:quest of any pc::xson liable on this Not
shall in no way impalr their liability on this Norc.
Bonowe:r consents that in any suit or action brought for the foreclosure of me Deed of Trust SCCIIring thjs Norc. a deficienc;
judgIx2cDt rI:WJ be taken for any balaIlce of debt n=maining after the appl.ication of the proceeds of the mongagcd pxoperty; aDd als<
COllSCII!S that, upon the cIefaul.t of the Borrower the hoIdcr of this Norc or a teeeiver who is appointed by me COIlrt, may tala: possessiol
of the lIlD1'lgaged ptemiscs and collect me rents peoding judicial or IlOll-jDdicial foreclosure of the Deed of Trust aDd apply the ne

reaIals upon this Note.

In any action or proc:eedin.g to recover any sum pxovided for in thjs NOte, no dcfI::ase of (1) adequacy of security or (2) that =or
_
first be had to security or to any olher person, shall be asserted. All of the COVellllllIS, provisions aDd 00Illliti0ns COIIllIined in !hi
Norc are made an behalf of, and shall apply to aDd hind the teSpeCtive disttibutees. pe:rsollal repxesentatives, successors and assigns 0
the Bonowe:r, joiIl!ly and sevetally. Each and every party sig:oing or endorsing thjs Norc is bound as a ptincipal and DOt as sw:ety
guarantor or in any otbcr capacity.
This NolC is s=ed by a Deed of Trust of even date cove:ring real pxoperty locatc:d in CANYON . ,
. ~.
Idabo
• aDd xefei= is made in the Deed of Trust for rights as to pxepaymcm or acceIe:ration wbicb. rI:WJ be III addition tx
those pxovided in this Note.
This Note is made with refereIlce to and is to be COllStrI.led in acconlallce with me laws of me Stare of ~ld~a~ho~_ _ _ , aDd al
applicable laws aDd regu1ations of the United Stares of America.

VAN ENGELEN DEVELOPMENT. INC.

~

.msmENT

~~

EXHIBIT NO.

.~

Q.~glbeRl

DATE ,=-11-&4:>

EXHIBIT NO.2

~&

001.33

ADJUSTABLE RATE
STRAIGHT NOTE

52,693.071.00

Boise

Loan No. 024 207 316256-0

Idaho

FOR VALUE RECEIVED, the 1llldmigDed ("Borrower") promise(s) to pay to the 0Ider of WASBINGTON FEDERAL SAVINQ

~b~

.

Idaho ~ TJiREE THOUSAND ~'TY ONE AND NOIlOO/'Leruler"). the principal sum 0

52,693,071.00) Donm.. with interest OIl the p.tincipal from tlris dare at the rate of NINE AND ONE QUAB.TEB.
per oeru (9.2S'O $) per ammm umil August 1st, 2006
. The interest rate sbaIl the:! be lIIijusted for the lle)
tIu:ee I/lOIll%lS to an interest rate equivalent to the Prime Rate ("Prime Rate" sbaIl mean the publisbed rate quoted on the day prior t
adjustmem obIaiDcd from the "Money Rates" Listitlg of the Westem Edition of the Wall Street Journal) plus _:-:--.,..,-.,-_
ONE AND ONE HALF
per oeru (1.500
$). Afterwards, the im.e:rest rate will be adjusted ill the sam
manner t:Very tIu:ee IllOIItbs umil tlris NOTe is paid ill full; prorided. howe¥er, !bat the imel:est rate OIl !his Note sbaIl never be Iowt
than SEVEN AND TlIREE QUARTERS
per cent (7.7SO
%). Interest OIl tbis Note will aa:ru£ each IllOll!h and b
due OIl the fust of the fo11ovImg.1llOlI1h. AllIlIlJCll'lllS owing on !his obligation an: payable ill full on or before April 20th, 2008
(

If LeOOer has !lOt received the full amo1l1lt of any payme!It by the etId of 15 c:aletIdat days after the dare it is due, Borrower will pa:
a late cbarge to LetIder. The amount of the cbarge will be 5 % of the overdue payme!It of principal and interest. Borrower agrees to pa:
the late cbarge promptly but only once on each late paymem.
If the LetIder seeks the services of an A.uomI::y (whether Leruler's employee or outside c:ounse!) to CIIi'cm:e any provisions of !hi
Note, the Deed of Trust, the Construction Loan Agreemeat or LaOO Loan Agreemeat (If any). or other promises of the Borrower a
conIailled in the loan t!oomvmts, the LetIder shaI1 be entitled to an of its attorney's fees and costs of e:nfon:e:tt:a=n and the Lender shaJ
have the rigIn to add these fees and costs to the principal balance of the loan as they accrue.

All persons liable either DOW or in the :fature for the payment of tbis NOTe each waive presc!llmIi:lIt demaDd, and notice 0
Note, and agree that any modification of the temlS of paymem made at the zequest of any person liable on tbis Not
shaI1 ill no way impair their 1iabiIity OIl tbis Note.

no~ of tbis

Borrower COllSe:IItS that ill any suit or action brought for the foreclosure of the Deed of Trust securilIg tlris Note, a defici.e.nI::
judgm:nt may be tala::.u for any balaoce of debt IeIIIailling after the applli;aIion of the proceeds of the ttJOItpged property; and al,s.
COllSe:IItS tbat, upon the defallll of the Borrower the holder of !his Note or a receiver who is appoil:Ired by the oourt, may bIce possessio:
of the mortgaged pxemlses and oollect the rents pcruling judicial or non-judicial foreclosure of the Deed of Trust and apply the
rentals upon tbis Note.

I1f

In any action or proceediug to recover any S1l1lt provided for ill tbis Note, no dcfclIse of (1) adequacy of securiIy or (2) that resoI
must fust be had to securiIy or to any other person, shaI1 be asserted. All of the covenants, provisions and ocmditions contaiIled ill !hi
Note an: made OIl bebalf of, and sbaIl apply to and bind the respective di.st:ribul=. personal Iep1ese:uwives. su=soxs and assigDs 0
the Borrower. jointly and sevetaUy. Each and evexy patty signing or endorsiIl& tbis Note is boumi as a principal and !lOt as surety
guarantor or in any other capacity.
This Note is seoun:d by a Deed of Trust of even dare covering real property located ill CANYON . ,
.
~.
Idaho
• and xefceDc:e is made in the Deed of Trust for rights as to prepayme1l! or acceIeI:2l:iOn whicIl may be III addition to
those provided in tbis Note.
This Note is made with refere:oce to and is to be 00IIStIUed ill accoxdance with the laws of the State of .!ldaho~~_ _ _ • and aJ
applicable laws and regulations of the United States of America..

VAN ENGELEN DEVELOPMENT. INC.

~EXHIBlTNo.
~.\I~

...

3

DATE £.::: 1-' - k )
~HABEL"
,INC.

EXHIBIT NO" 3
OO~34

ADJUSTABLE RATE
STRAIGHT NOTE

-

.ll

No. 024 209 329660-5

Idaho

Sl98.400.00

FOR VAWE RECEIVED, the undersigned ("Boll'ower") promise(s) to pay to the order ofWASBlNGTON FED:&RAL SAVlNGS,
the principal sum of

=

to an

__ .:::;=,=::;.=:.:."_"""",,~--:,..-.,,...,' The illl:erest %aU: shall the:n
IlI!c equivalent to
shall lIlOIaIl the published ntte quoted

the llCX1

on the day prior to

djastme.nt obtained from the "MoDey Rates" I..i.sting of the Westa:n Edition of the Wall Street JOUTlIIJl) plus --,,,.-...,..,.-.,.._ _
)NE AND ONE HALF
per
(l.soo
%). Afterwanis, the illl:erest %aU: will be adjust=:! in the same
_
r:very tlm:e lIJOlltbs UIJtil this Note is paid in full; provided, however, that the illl:erest IlI!c on this Note shall never be lower
llIll EIGBT AND ONE QUARTER
per cent (8.250
%). Interest on this Note will aa:t1te each lIlOIllh and be
ue on the first of the follov.ing IllOllth. All amoums owing on this obligation are payable in full on or before March 28th., 2009

=

If Lender bas !lOt =ived the full amount of my payment by the end of 15 cal=Iar days after the date it is due, :80= will pay
late ~ to Lender. The amount of the charge Will be 5% of the oven:Iue payment of principal and in.tc=t. Bom:>wer ag=s to pay
:Je la!e cbaJ:ge promptly but only once on each late payment.

If tll.e Lender seeks the services of an .Attomey (whether Lender's employee or outside cmmsel) to enfi:m;e my provisioos of this
the CoIlstraction Loan Agr=t or Land Loan ~ (If my), or othe:r promises of the Borrower as
on!2ined in the loan clo<:uments, the Lender shall be eatitled to all of its attoJ:ney's fees and costs of enfon:emettt, and the Lender shall
.ave tll.e right to add these fees and costs to the pIincipal balance of the loan as they aa:t1te.

<Ole, the Deed of Trust.

All persons lial>le cithe:r POW or in the fntme for the payment of this Note eadl waive prese:ntme1l1. demand, and notk:e of
Note. and agree that my modifu:alion of the t = of payment made at the Iequest of my person liable on this Note
hall in no way impair !:heir liablI:ity on this Note.

1OIl-payme!lt of this

Borrower COllSC:IltS that in my suit or action brought for the foreclosure of the Deed of Trust se=:ing this Note, a deficiency
udgment mz:y be taken for any balance of debt =aining after the application of the procce:ds of the toortgaged property; and ~.
:omects that, upon the default of the Borrower the holder of this Note or a receiver who is appointed by the caort. mz:y take possession
IT tll.e tt1Ottgl!ged premises and c;ollect the rents pemling judic:i2l or llOll-judicial forec:losw:e of the Deed of Trost and apply the net
'eIltaIs upon this Note.

in any action or proceeding to =ever any sum provided for in this NOte, no defo::ose of (1) lIIlequ3cy of s=ll:y or (2) that :resort
other person, shall be asserted. All of the cov=. provisiolls and t:ODditions COll!ained in this
..ote art !Dade on behalf of. and shall apply to and bind the respecti:ve distrlbutees, pcrsonalxcpreseutathcs, successors and assigns of
be BoIIOWer. joiutly and severally. Each and r:very patty signing or endorsing this Note is bound as a pxiDcipal and not as surety,
~ or in my>Other capacity.
llUSt first be had to security or to any

=

This Note is se=ed by a Deed of Trust of
date covering real pxopeny located in CANYON
County,
Idaho
• and rcfereot:e is made in the Deed of Trust for rights as to prepaymeut or acceleration which mz:y be in addi.tiou to
hose provided in this Note.
.
This Note is made with rcfereot:e to and is to be coustrued in
IpPlieable laws and regulations of the United States of America.

accordance with the laws of the State of ~Idah=o~_ _ _ • and all

VAN ENGELEN DEVELOPMENT. INC.

!iiilS'iiiYvAN ENGl:t.:EN - nESll>l!.NT

S

i

?fiiiFi?
EXHIBIT No.~
'l:.~"'6t" •.

DATE 1..-\1=+0
- -~""".~ J:iABEl. &:
B~.tNc.

EXHIBIT NO.4

00135

ADJUSfABLE RATE
STRAIGHT NOTE

5:224,000.00

n No. 024 209 329683-7

Boise
ICOy)

FOR VALUE RECEIVED, the nndmigned ("Bo:aower") promi.se(s) to pay to the order of WASBlNGTON FEDERAL SAVINGS,

==S=:======,.,-::=:-,=~==,----------- (·Leader,,), !he prilIcipal ~ of
rate

c:r Ct:Ilt
per ammm tmIll Ju!;r 1st. ZJX17
• The i=est ra1e sbaIl tbm be adjusted for the next
u-ee IlXIIlIhs to III iDtc::est ra1e eqaivalcm to !be Prime R.att ("Prime Rate· sball mean the pablisbt':d me qooIl!d em the day prior to
djustmmt obtaiDed from the ·Money Rates· I..i.stiDg of !he W = Edition of the Wall Stret:t JOID7IIJ1) plDs _::---,-.,.....-,,--_
>NE AND ONE HALF
per cent (1.SOO
'Ii). AftI::rwards,!he int=st me will be adjnsted in !he same
=er every three moutIJs tmIll1lUs Note i$ paid in full; provided, however, that the int=st me em this Note shlIll uever be lower
EIGHT AND ONE QUARTER
per cent (8.2S0
'Ii). Ime:rest em 1IUs Note will accrue each month and be
llC on the first of the following mom!!. AD amoums owing on 1IUs obligation are payable in full em or before March 28th., 2009

=

If I..cDder has DOt n:ce:ived the full amoum of any payme:m by the end of IS calendar days after the dale it i$ due, Bcmower will pay
lale cbarge to Lc:odet. The IIll10Illlt of the clw:ge will be S'li of the ovCldu.e payme:m ofpriDcipal and im.ct:st. Borrower agrees to pay
lC late charge promptly but only 0IlCC on each I.aIe paymem.
If !be l..e'Ildcr seeks the services of an Attorney (whether l.eDde:r's employee or aatside coanseI) to C11fim:e my pravisiaIIs of this
'-ote, tbc Deed of Trust, the Constroction Loan Agl'ecIneDt or Land Loan Agl'ecIneDt (if any), or other promises of the Bcmower as
ollI3ined in the loan c\ornmc:nts, the L=der sball be e:mru.ed to an of its attomey's fees and costS of enfor=. and !he !..c:Dder sball·
.ave the right to add these fees and COS!S to the principal baImce of the 10m as !hey aa::rue.'
All peno:as liable c:itba now or in the future for the paymcm of thiz Note each waive preseIItI1lCII1 demand.. and notice of
,on-paymcat of Ibis Note, and agree that my modfficatiou of the terms of paymem made at the request of any pc:rson IJable on this Note

hall in no way impair their liability on Ibis Note.

Bo:::rower consems that in my suit or aaian btought for !be foRc:losure of the Deed of Trust secariI!g thiz Note, a ddiciency
udgmmt may be takm for my baImce of debt remaining after the applk:ation of the proceeds of !be mortgaged property; and also
:onsems that. upon !be default of the Bo:aower the bolder of 1IUs Note or a receM:r who is appoimed by !he 00UIt, may take possession
rf the mortgaged pxc:mi= and coUc:r;t !be rents pending j1ldi.ciaI or non-j1ldi.ciaI foreclosure of the Deed of Trust and apply the net

=taIs upon this Note.
In my aaion or proceeding to recover my smn provided for in this Note, no dde:ase of (1) adequacy of secmity or (2) thl!t resort
first be bad to scauity or to my oIher person, sball be asserted. AD of the CXM:DaD!S, provisioIIs and COJIdjtioas conrained in this
>lote are made on behalf of, and shall apply to and bind !be respeaive distrlbnIees, personal. lepreseatatiVe:s, sua:essoIS and assigns of
he Borrower, joiDIly and severally. Each and every patty signing or eodomng this Note is bO'Imd as a priDcipal and not as surety.
;uaramor or in my otbc::r capacity.

lJIlSI

11lls Note is SCCIlIed by a Deed of Trust of even date covering real property loca!ed in CANYON
County,
Idaho
, and Ief= is made in the Deed of Trust for rights as to ptepaymclt or acceleration which may be in aCdition to
hose provided in Ibis Note.
11lls NOll: is made with Ief= to and is to be construed in aa:ordanoe with the Jaws of !he State of ,:ldaho==---_ _ _ , and
IPPJicable Jaws and regulations of the United Stales of America.

an
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EXHIBIT NO.5

00136

ADJUSTABLE RATE
STRAIGHT NOTE

-

$224,000.00

.1

No. 024 209 329690-2

Idaho

Boise

1SIaW'

FOR VALUE RECEIVED, the tmdcrsigDed (~") promise(s) to pay to the oroer of WASBINGTON FEDERAL SAVINGS,
001 W Idaho St, Boise.. Idaho 83702
("L=Idc:r-), the principal sam of

-WO HUNDRED TWENTY FOUR THOUSAND AND NOIlOOS
%000.00 ) DoIlats, with iIIIcrc:st on the prlm:ipal from this dale at the raIe of NINE AND THREE QUARTERS
er cal! (~'Ii) per ammm 1IIlti1 July 1st, 2007
• The im=st rate shall the:rl be adjusb:d fur the m::xt
b= !!I01tths to 2D im=st rate equIvale:m: to the Prime RaIt; ("Prime RaIt;' shall mean the published rate quoted on tile day prtor to
djuslme:m: obtaiDcd from the "Money RaIt;s" Listing of the Western Edition of the Wall Srtut JOIlJ7IIJl) plus --:::--~-:-_ _
)NE AND ONE HALF
per oem: (1.SOO
'Ii). A.ftetwatds. the intI:rest raIe will be adjusb:d in the same
= every tb:r= IIIDIIIhs 1IIlti1 this Note is paid in tan; pzvrided, howeftr. that the im=st rate on this Note sbaIl never be lower
ban EIGHT AND ONE QUAl1:I'ER
per oem: (8.2S0
'Ii). Intc:rest on this Note will accrue each month and be
Iue 011 the fiat of the following monIh. All

=

owing on this obliga:Iion axe payable in full

on or before March 28th. 2009

If l..eDder ha$ DOt rec:eived the full amount of any paym::nt by the end of 15 calc:Ildar days after the dale it is due, Borrower will pay
, IaIt cbarge 10 l..cDda. The ar:DOIIIl1 of the charge will be 5'1i of the overtl:ac paym::nt of principal and im=st. Borrower agrees to pay
be !au: chIIrge promptly but cmly once on each !art; pa:ymcnt.
If the LeDder seeks the services of an Anomey (whdller Le:oder' s employee or outside C01lIISd) to c:aforce any provisions of this
the Deed of Tlust. tile Consttuction Loan Agx=t or Laod Loan A.gx=t Of any). or other promises of the Borrower as
::omaiDed in the loan cloc:mIlt:ztts. the Lender sbaI1 be e:m:itled to
of its ll!lOIIIeJ'$ f= and costS of enfott:ement. and the Leader sbaIl
l2vt the right to add tbc&e fees and costS to the priDcipal balm:e of the loan as they accrue.

~0Ie,

an

All persons WIble either now or in the future fur the paym::nt of this Note each waive pteseotmeD1, demand. and notice of
of the temlS of paym::nt made at the request of any pe:son liable on this Note

tllllI-piYtDCIl of this Note, and agx= that any modification
sb2ll in 110 WKY impair their liability on this Note.

Bolrower oonse:m:s that in my suit or action brongbt fur the 1imclosu:Ie of the Deed of Trust seeming this Note, a defu:ieDcy
jud.glDeIIt may be taken for my ballm!:e of debt teIIl3ining after the application of the proceeds of the IIIOrtgaged prOperty; and also
COIlSCIllS that. upon the defmlt of the :Bonowa' the holder of this Note or a rcc:e:m:r who is appointI:d by the coun. may take possession
of the mongaged premires and collea the rentS pending judic:i.aJ. or non-judic:lal foreclosure of the Deed of Trust and apply the net
rentals lIpOIl this Note.

=

In any action or proceeding 10
my sam provided fur in this Note, no de:fense of (1) adequacy of security or (2) that resort
fiIst be had to secmity or to any other petSOll, shall be asscru=d. All of the coveoants, provisions and COIlditioDs contained in this
Note an: made on bcIIalf of. and sbaI1 apply to and bind the ~ve disttibtnees, personal ~. successors and assigns of
the Bonower. jointly md scvcnlly. Each and !:Very patty sigDing or endorsing this Note is bound as a principal and not as smety,
guarantor or in my other capacity.

=

This Note is secured by a Deed of Trust of even d2lc covering mil prope:ty located in CANYON
Cotmty,
• and xef= is made in the Deed of Trust fur rights as 10 prepayment or =elcration wbicb may be in addition 10
those provided in this Note.

Idaho

This Note is made with refe!eDce 10 and is 10 be COllS!IUCd in accorda:ace with the laws of the State of .:;Id=8=bo::...-_ _ _ • and
applic:abie laws aDd regulations of the United States of America.

an
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EXHIBIT NO.6

6.SaOCIA'I1IS.. INC.

00137

~ Washington Federal Savings

Continuing General Guaranty Agreement

In this agreement "Guarantor" refers to each person, partnership, corpor.uion. association or legal entity
which sign.~ this a",areement. "Lender" refers to Washington Federal Savings.
Guarantor's Promise to Reimburse Leader for Borrower's Obligation to Lender, To induce Lender
I.
to lend money or extend other credit to
WIN BNGfAm Dt:VELOPMENl', rue,
(".Borrower")
-or-:'-fo-r-other-";--co-ns-=-jd7erao
---:-:-·o-n.--:;:Guarann:---':"">r-gIlllIaIIU:eS----:--pa;-yment--:-:to~l~en-::>der-:-of:7al~I;-Ob=I;:-igatl=·-:-ons-:;-that-::-;::;-:Borrower owes to
Lender now or in the future ("Guanmtor's Promise") as they now or may hereafter be enumerated
("Obligations"). In (\tht:r w()rd.~, Guarantor agrees to pay every Ohligation that Borrower owes Lender and
fails to pay when due. Guarantor's Promise extends to all Ohligations which Borrower owes Lender now Of in
the future .

2.
Benef"lt From Guarantor's Promise. Guarantor is either financially iru.crested in the Borrower or will
receive other benefits a.~ a result at Guarantor's Promise. If Guarantor is married, Guarantor's Promise is
made for the hc:ncfit of Guarantor's community property (if any) . Guarantor herc:hy waives and shall be
estopped from asserting any claim or defense (if at all) against Lender that faIlure of Guaranto(s spouse to
sign this a,."TCCIIlCIlt either (a) would invalidate this agreement as a whole or (0) render thIS a",areemcnt
uncnforccable against Guarantor's sepllTatt property or share of community property (if any) .

3.
Written Notice Needed to Withdraw Guarantor's Promise, Guarantor's Promise shall be a
continuing guaranty as to any present or future: Ohligations Borrower owes L-'"Odc:r and shall remain ~e
until Lender actually receives written notice: from Guarantor' that Guarantor withdraws Guarantor's PromISe.
Guarantor's notice of withdrawal will have no c:ffect on Guarantor's Promise a.~ to Obligations tbe Borrower
owes Lender hefore Lender receives Guaranl:tlf'S notice, or for renewals or extensions at those Ohligations
made after Lender receives Guarantor's notice or for atttlrneys' fees and all other costs and expcnsc:s incurred
by Lender in enforcing those Obligations. Also, notice of withdrawal by anyone else who has signed this
agreement will have no efI'ect on Guarantor's Promise.
4,
Lenders Right Not to Proceed Against.Borrower or Otbers. Guarantor's Promise is Guarantor's
joint and several obligation. Lender may enforce Guarantor's Promise without attempting to collect
Borrower's Obligations from Borrower, any co-maIcer. any other guarantor, or anyone else who is liahle: for
Borrower's Obligations.

Lender's Right Not to Go Against Collateral. Lender may enforce Guarantor's Promise without
5.
attempting to enforce Lender's rights in any coIlatetal Lender now has or may later acquire a.~ security for
Borrower's Obligations.
6.
Other Rights of Lender and Guarautor"'s Wains- of Notice.. Lender may do any of the following
things without Guarantor's permission and without notifying Guarantor, and this will not affect Guarantor's
Promise.
(a)
May extend the: time for repayment of any of the: Borrower's Ohligations.
(0)
May renew any of BomlWCl"s Obligations.
(c)
May stop lending money or extending other credit to Borrower.
(d)
May make any other changes in its agn:cment with the Borrower.
(e)
May release Borrower or anyone else a"aainst whom Lender may have the: right tel collect
Borrower's Ohligations.
(t)
May exchange or release any collateral Lender DOW holds or may later acquire as security for
Borrower's Obligations,
(g)
May apply any money or collateral received from or on behalf at Borrower to the repayment of any at
Borrower's Ohligations in any order Lender wishes.

7.
Guarantor's Additional Waivers of Notice. Lender docs not have: to notify Guarantor of any of the
following events and this will not affect Guarantor's Promise.
(a)
Lender does DOt have to notify Guarantor of Lender's acceptance: of Guarantor's Promise.
(b)
Lender does not have to notiry Guarantor when lender lends money or extend.<; other credit ttl
Borrower or acquires Ohligations at Borrow=-.
(c)
Lender docs not have 10 n~. Guarantor of the Borrower's failure to pay Borrower's Ohligation.~
when due, or of Borrower s failure to perform any other duty owed to Lender when required.
8,
G~'s Duty to Keep Informed of tbe .Borrower's F"manciaJ Condition, Guarantor is now
adcquarely informed
Borrower's financial condition. and Guarantor agrees to keep so informed. Lender
docs not have to provide ~uarantor Wlth any present or future information concerning the: financial condition
the ~1TOWe:, and this docs not affect Guarantor's Promi~. Guarantor has not relied on financial
InfonnatJon furnished by Lender.

"!

?f
9.

EXHIBIT NO. 1
• .1tIfJw e..te ' N
DATE le- I 1-1R

Guarantor's ~ to. p~ Rights Again:st Borrower. By paying Lender under this
Guarantor ~y ~ nghts agamst Borrower such as subrogation right~. GuarantOr
not
any of those nghts until Borrower's Obligations to Lender have been paid in full,
agrees

Agr~,

to

c:x=

10.
Guarantor's Assignment of Other Rights "'-' t the So
rights Guarantor
ha'
.......ms
rrower. GUarantor assigns [() Lender all
may ve: In any procc:.:dmg under the U.S. i3ankruprcy Code or any receivership or

~.

EXHIBIT NO.7
00138

~ Washington Federal Savings

Continuing General Guaranty Agreement

In this agreemem "Guarantor" refers to each person, partnerShip, corporation,
which signs this agreement. "Lender" refers to Washingron Federal Savings.

a."-~(lciation

or Ic:gal entity

I.
Guarantor's Promise to Reimburse Lender for Borrower's Obligation to Lender. To induce Lender
to lend money or extend other credit to
IDRImVEST~"T CCM'ANY, LLC
(n Borrower")

owes to
Lender now or in the future ("Guarantor's Promise") as they now or may hereafter he enumerated
("Obligations") . In other w~ Guarantor agrees to pay every Obligation that Borrower owes Lender and
fails to pay when due. Guarantor's Promise extends to all Obligations which Borrower owes Lender now or in
the future.

-or-~-;:-or-oth~er-cons-"'iderati;---:-:-·on.-"G:-uarantor--:--guaramees--:--:--pa-ymeut---:--:-to-'Lender-::-;---:-of:;;--aIl;;-;;O"h""lj'=gao-:::·o--ns-:-:that;-:-:--;:Borr;:ower

2.
Benefit From Guarantor's Promise. Guarantor is either financially interested in the Borrower or will
receive other benefits as a result of Guarantor's Promise. If Guarantor is married. Guarantor's Promise is
made for the benefit of Guarantor's community property (if any). Guarantor hereby waives and sball be
estopped from asserting any claim or defense (if at all) against Lender that failure of Guarantor's spouse to
sign this agreement either (a) would invalidate this agreement as a whole or (h) render this agreement
unenforceable a"oainst Guarantor's separate property or share of community property (If any).

3.
Written Notice Needed to Withdraw Guarantor's Promise. Guarantor's Promise shall be a
continuing guaranty as to any presem or future Obligations Borrower owes Lender and sha1l remain effective
until Lender actually receives written notice from Guarantor that Guarantor withdraws Guarantor's Promise.
Guarantor's notice of withdrawal will have no effect on Guarantor's Promise as to Ohligations the: Borrower
owes Lender before Lender receives Guarantor's notice, or for renewals or exten.~ion.~ of those Obligations
made after Lender receives Guarantor's notice or for attorneys' fees and all other costs and expenses incurred
by Lender in enforcing those Obligations. Also, notice of withdrawal hy anyone else who has signed this
agreemem will have no cffi:ct on Guarantor's Promise.
4.
Lender's Rigllt Not to Proceed Against Borrower or Others. Guarantor's Promise is Guarantor's
joim and several obligation. Lender may enforce Guarantor's Promise without attempting to collect
Borrower's Obligations from Borrower, any co-maker, any other guarantor. or anyone else who is liable for
Borrower's Obligations.
5.
Lender's Rigbt Not to Go Against Collateral. Lender may enforce Guarantor's Promise without
attempting to enforce Lender's rights in any collateral Lender now has or may later acquire as security for
Borrower's Obligations.
6.

Other Righls of Lender and Guarantor's Waiver

or Notice.

Lender may do any of the following

~ without Guarantor's pc:rmission and without notifying Guarantor, and this will not affect Guarantor's

Promise.

(a)
(b)

(c)
(d)
(e)
(f)

(g)

May extend the time for repayment of any of the Borrower's Obligations.
May renew any of Borrower's Obligations.

May stop lending money or extending other credit to Borrower.
May make any other changes in its a g r = with the Borrower.
May release Borrower or anyone else against whom Lender may have the right to collect
Borrower's Obligations.
May exchange or release any collateral Lender now holds or may later acquire as security for
Borrower's Obligations.
May app1r any ~ ~ collateral received from or on behaIf of Borrower to the repayment of any of
Borrower s Obltgaoons m any order Lender wishes.

7.
. Guarantor's A~onal Waivers of Notice.. Lender does not have to notify Guarantor of any of the
followmg events and this will not affect Guarantor's Promise.
(a)
Lender does not have to notify Guarantor of Lender's acceptance of Guarantor's Promise
(b)
Lender does not have to notify Guarantor when lender lends money or extends other credit to
Borrower or acquires Obligations of Borrower.
(c)
Lender does not have to notify Guarantor of the Borrower's failure to pay Bommer' s Obligations
when due. or of Borrower's failure to perfonn any other duty owed to Lender when required.

8.
~tor's Duty to Keep Informed or tbe Borrower's F"maucial Condition. Guarantor is now
adequately informed
Borrower's ~ condition, and Guarantor agrees to keep so infonned. Lender
~~not~e to provide ~Uarantor with any presem or future information concerning the financial condition
:_~__ -' ~ this does DO( affect Guarantor's Promise. Guarantor has nor rdied OD financial
4UWlWilUon
by Lender.

of

9.

Guarantor's Ag/:eement to Postpone
Guarantor
"
.

Agreement,

EXHl8rT NQ.~
".~

•

.&.~-

DATE lc="
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-

to exercise any of those~>-~
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10.
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........ ~:.... b____
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By paymg Lender under this
~Obli~~ such as subrogation rights. Guarantor agrees nO(
ower s
gatlons to Lender have been paid in full.
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EXHIBIT NO.8

1.0

207nm ! '''''1M

00139

~ Washington Federal Savings

Continuing General Guaranty Agreement

In this agreement "Guarantor" refers to each person, partnership, corporation, association or legal entity
which signs this agreement. "Lender" refers to Washington Federal Savings.
Guarantor's Promise to Reimburse Lender for Borrower's Obligation to Lender. To induce Lender
1.
to leDd money or extend other credit to -=BENRYi!5o!l!So.·...S!...J.!N........:4...0u.._LICWI.6c_ _ _ _ _ _ _ _ _-=::--_--=::__
("Borrower")
-or-;:-for-other-:;--consideration--'·~-::-·
- ,-;:G;-uaranto--=r:-guaramees===:-:pa;=yment=::-:to:-;-l-:::en:::d;:er:-::of<:all~O;:;;b;::;Iiga-;:·
=o::r·o=ns::-:that=n.Borrower owes to
Lender now or in the future ("Guanmtor's Promise") as they now or may hereafter be enumerated
("Obligations"). In other words, Guarantor agrees to pay every Obligation that Borrower owes Lender and
fails to pay when due. Guarantor's Promise extends to all Obligations which Borrower owes Lender now or in
the future.
2.
Benefit From Guarantor's Promise. Guarantor is either financially irut:rested in the Borrower or will
receive other benefits as a result of Guarantor's Promise. If Guarantor is married, Guarantor's Promise is
made for the benefit of Guarantor's COlllIllIlIIity property (If any). Guarantor hereby waives and shal1 be
estopped from asserting any claim or defense (If at all) against Lender that failure of Guarantor's spouse to
sign this agreement either (a) would invalidate this agreement as a whole or (b) render this agreement
unenforceable against Guarantor's separate property or share of community property (if any).
3.
Written Notice Needed to Wlthdraw Guarantor's Promise. Guarantor's Promise shal1 be a
continuing guaranty as to any present or future Obligations Borrower owes Lender and shal1 remain effective
until Lender actually receives written notice from Guarantor that Guarantor withdraws Guarantor's Promise.
Guarantor's notice of withdrawal will have no effect on Guarantor's Promise as to Obligations the Borrower
owes Lender before Lender receives Guarantor's notice, or for renewals or extensions of those Obligations
made after Lender receives Guarantor's notice or for anorneys' fees and all other costs and expenses incurred
by Lender in erlforcing those Obligations. Also, notice of withdrawal by anyone else who has signed this
agreement will have no effect on Guarantor's Promise.
4.
Lender's Right Not to Proceed Against Borrower or Others. Guarantor's Promise is Guarantor's
joint and several obligation. Lender may erlforce Guarantor's Promise without attempting to collect
Borrower's Obligations from Borrower, any co-maker, any other gnaranwr, or anyone else who is liable for
Borrower's Obligations.
5.
Lender's Right Not to Go Against CollateraL Lender may erlforce Guarantor's Promise without
attempting to erlforce Lender's rights in any col1at.eral Lender now has or may later acquire as security for
Borrower's Obligations.
6.
Other: Rights of Lender and Guanmtor's Waiver of Notice.. Lender may do any of the following
things withour Guarantor's permission and without notifying Guarantor, and this will not affect Guarantor's
Promise.
May extend the time for repayment of any of the Borrower's Obligations.
(a)
(b)
May renew any of Borrower's Obligations.
(c)
May stop lending money or extending other credit to Borrower.
(d)
May make any other changes in its agreement with the Borrower.
(e)
May release Borrower or anyone else against whom Lender may have the right to collect
Borrower's Obligations.
(f)
May exchange or release any collateral Lender now holds or may later acquire as security for
Borrower's Obligations.
(g)
May apply any money or collateral received from or on behalf of Borrower to the repayment of any of
Borrower's Obligations in any order Lender wishes.
7.
Guarantor's AdditioDaI Waivers of Notice.. Lender does not have to notity Guarantor of any of the
following events and this will not affect Guarantor's Promise.
Lender does not have to notify Guarantor of Lender's acceptance of Guarantor's Promise.
(a)
(b)
Lender does not have to notify Guarantor when lender lends money or extends other credit to
Borrower or acquires Obligations of Borrower.
(c)
Lender does not have to notify Guarantor of the Borrower's failure to pay Borrower's Obligations
when due, or of Borrower's failure to perform any other duty owed to Lender when required.
8.
~'s Duty to Keep Wormed of the Borrower's Fmancial Condition. Guarantor is now
adequately informed ~ Borrower's ~ conditinn, and Guarantor agrees to keep so informed. Lender
does not have to provide ~tor WIth any present or fumre information conoerning the financial condition
~f the ~rrow~, and this does not affect Guarantor's Promise. Guarantor has not relied on financiaI
informanon furnished by Lender.
Gnarantor's ~ to. Postpo~ Rights Against Borrower. By paying Lender under this
Guarantor ~ ~ nghts agatnst Borrower such as subrogatinn rights. Guarantor agrees not
to exert:lSe any of those rights nntil Borrower's Obligations to Lender have been paid in full.
9.

A~

EXtIBIT NO. q
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Gnarantor's Assignment of Other: Rights Against the Borrower. Guarantor assigns to Lender all
rights Guarantor may have in any proceeding under the U.S. Bankruptcy Code or any receivership or
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'l'RE DISl'lUC'l' COURT OF

FOPR'l'H JUDICIAL DISl'lUC'l'

'l'RE

OF 'l'RE ST1I!t'E OF :tD1\l10, m AND FOR 'l'RE COUNTY OF ADA

E X A MIN A T ION

By Mr. Bernards

WASHmG'l'ON FEDERAL SAVINGS, )

a

Un~ted

TAKEN 6-17-10

3 - _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _....,
I Ii D E X

States Corporation,)
)

)

P1.a.~nti:ff,

)
)
)

VS.

H. CRAIG VAN ENGELEli and
KRISTEN L. VAN ENGELEli,

Case No. CV OC 0917209

)
)

)

Defendants.

)

1--------------------)

E X

Ii

I BIT S

(Previously marked ~n the depoSition of Henry Craig
Van Engelen taken on 6-17-10)
DEPOSITION OF KRISTEN LEE VAN ENGELEli
JiJNE 17,

2010

BOISE, IDAHO

NO.

DESCRIl?'IION

1

Adjustable Rate

2

Adjustable Rate Straight Note dated 4-20-06

3

Adjustable Rate Straight Note dated 4-20-06

Stra~ght

Note dated 1-18-06

4

Adjustable Rate Straight Note dated 3-28-07

5

Adjustable Rate Straight Note dated 3-28-07

6

Adjustable Rate straight Note dated 3-28-07

7

Continui.ng General Guaranty Agreement dated
8-14-02

8

Continuing General Guaranty Agreement dated
4-1-02

9

Continuing General Guaranty Agreement dated
4-30-03

3

...-- PAGE 2 _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _--,
.-- PAGE 4
DEli'OSITION OF KRISTEN LEE VAN ENGELEli
BE IT

~

Kristen Lee Van
P1.a.~nt~ff

Enge~en

that the deposition of

was taken by the attorneys for

at the Law Offices of David E. Wishney,

located at 300 west Myrtle Street, Suite 200, Boise,
Idaho, before Maryann Matthews, a Court Reporter
(Idaho Certified Shorthand Reporter No. 737) and
Notary

Pub1~c ~n

and for the County of Ada, State of

Idaho, on Thursday, the 17th day of JUne, 2010,
commencing at the hour of 12:40 p.m. in the
above-entitled matter.

For the Plaintiff:
Law Offices Of David E. Wisbney

By:

Chad Bernards

1 Whereupon the deposition proceeded as follows:

2
3
MR. BERNARDS: Now is the time and place
4 for the deposition of Kristen Van EngeIen.

5
6
KRISlEN LEE VAN ENGaENI
7 awitness having been first duly sworn to tell the
8 truth, the whole truth, and nothing but the truthl
9 testified as follows:

10

11
EXAMINATION
12 BY MR. BERNARDS:
13
Q. can you please state your full name for

14 the record?
15
A. ,Kristen Van Engelen. Kristen lee Van

16 Engelen.
17
Q. Do you go by any or bave you ever gone by
300 West My~e Street, Suite 200
18
any
other names?
Boise, Idaho 83701-0837
19
A.
My maiden name and a married name.
For the Defendants:
20
Q.
And
what are those? Wilafs your maiden
aANDUCCI WOOm.:RD SCIiWARTZMAN PLLC
21
name?
By: Wade L. Woodard
22
A. Enger, E-n-g--e-r.
S02 West Bannock, Suite 700
23
Q. Okay. And another name other than Van
Idaho 83702
24
Engelen?
Also Present: H. Cra~g Van Engelen
25 A. B-e-t-e-n-s-o-n.
2
4
BURNHAM HABEL & ASSOCIATES, INC. (208) 345-5700
David E. Wishney

Bo~se,

00111R
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_ _ _ _ _ _ _---.

1 through aseries of six promissory notes; and I
2 believe you have those in front of you right here
3 (indicatingl[ and they're numbered one through six.
4
And rather than go through each one of
5 them individually, if you could take Exhibits 1
6 through 6 and take a moment and look at those and
7 state whether or not that's your signature on each of
8 those notes.
9 A. (Witness complied.)
10
Appears to be a copy of my signatures,
11 yes.
12
Q. Okay. Any reason to believe that you
13 didn't sign any of those promissory notes?
14
A. I have no reason to believe that that
15 wouldn't be my signature.
16
Q. Okay. And then rm going to band you
17 what's been previously marked as Exhibit 7. Could you
18 please identify that document, please?
19
A. Continuing general guaranty agreement.
20
Q. And the date on that?
21
A. 8-1+02.
22
Q. Okay. Is that your signature?
23
A. It appears to be, yes.
24
Q. Okay. And then if you want to take
25 Exhibits 8and 9and just take a moment and look at
9
_

1
2

3
4
5

10

And then therels Avalor, LLC?
(Witness nods head.)

Do you have an interest in that company?
Ida.
Okay. And what is your affiliation with

6 Avalor?
7
A. fm a half-owner.
8 Q. Are you aware of any projects that Avalor
9 is involved in currently?
10
A. Currently there are none.
11
Q. Can you recaU when the last project was
12 with AvaIor?
13
A. Avalor is an Inc. actually; it's not an
14 LLC.
15
Q. Okay.
16
A. And it started out as a magazine
17 publishing company, an in-house company - we
18 published our own magazines - and it evolved into
19 Forefront Homes. So therels dba Forefront Homes on
20 Avalor, which evolved into New Home Construction and
21 Design.
22
Q. So New Home Construction and Design is a
23 separate entity, then?
24
A. No, it's the same.
25
Q. Are you saying that it just 11

PAGE 10 _ _ _ _ _ _ _ _ _ _ _---. _

1 that and tell me if those are your signatures on those
2 documents.
3
A. (Witness complied.)
4
(Mr. WlShney entered the proceedings.)
5
(Discussion held off the record.)
6
THE WITNESS: 8ght and nine appear to be
7 copies of my signature, yes.
8 BY MR. BERNARDS:
9
Q. And welre going to go through some of
10 these entities that were discussed in your busbandfs
11 depositioD this moming. And I've got alist of them
12 here, and I would like for you to fiB me in if there
13 are any other entities that he may have forgotten
14 about or left: out.
15
We talked about Van Engelen Development
16 and Northwest Development Do you have any interest
17 in the non-profit organization American Horse Rescue?
18
A. Yest I do.
19
Q. Okay. And what's your affiliation with
20 that non-profit?
21
A. rm a trainer and a contributor and a
22 rescuer for the horsest for the animals.
23
Q. Okay. And do you know when that came into
24 existence?
25
A. Maybe two years ago.

Q.
A.
Q.
A.
Q.

TAKEN 6-17-10

11 _ _ _ _ _ _ _ _ _ _ __

PAGE 12 _ _ _ _ _ _ _ _ _ _ _---,

1
A. Ifs a company that was up and running.
2
Q. Is that currently an existing entity?
3
A. Yes.
4
Q. And when was that established
5 approximately?
6 A. Avalor was established probably sometime
7 in '03 or 104 maybe. I'll reserve the right to
8 double-check that and 9
Q. Okay. And then 4034 Statel LlC.
10
A. (Witness nods head.)
11
Q. What's youraffiliation with 12
A. I'm a joint owner.
13
Q. Is there currently any projeds with that
14 company?
15
A. No.
16
Q. When was the last time that - was that
17 just involving one project, one specific project, or
18 was that ongoing business for that company?
19
A. Of 4034?

20

Q. Yeah.

21
A. I don't remember.
22
Q. So it's been a number of years since
23 you've done anything with that - or any business
24 under that name?
25
A. Yes.
12

BURNHAM HABEL & ASSOCIATES, INC. (208) 345-5700
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PAGE 17 _ _ _ _ _ _ _ _ _ _ _--, _

1
2

A. No.
Q. How about any real property in Reserve
3 Cascade, LLC?
4
A. Just the right of redemption.
5 Q. Okay. What kind of business was Valley
6 Power, u.c engaged in?
7 A. It was a company that I set up for local
8 developers in that area to buy into to help build a
9 large substation to accommodate services for a project
10 that I was doing.
11
Q. And do you recaU wben that entity was
12 fonned?
13
A. Not specifically.
14
Q. Any other entities you have an ownership
15 interest in?
16
A. We have aseparate foundation called
17 SelEquity - The SelEquity Foundation.
18
Q. SelEquity Foundation?
19
A. Correct.
20
Q. And what does that involve?
21
A. That was set up for our agents to
22 contribute parts of their commission or donate time to
23 organizations throughout the community and the state,
24 and annually the company would vote on which charity
25 would be the benefidary.
17
r--

TAKEN 6-17-10

PAGE 19 _ _ _ _ _ _ _ _ _ _ _---;

1 that you had had with Washington federaL
2
Can you tell me your recollection of that
3 experience?
4
A. I've had several incidences with
5 Washington Federal that gave me pause, starting in 6 specific to this question, let me start over.
7
rm going to have to spend some more time
8 with the files to adequately an5Wer that and
9 supplement additional times that gave me concern.
10
Q. Okay. Generally what was your concern?
11
A. Abreach of confidentiaflty that
12 compromised a project.
13
Q. Can you remember the specifics, and if so,
14 can you tell me?
15
A. Not at this time.
16
Q. Okay. And then canying on in your
17 affidavit, paragraphs nine through 12, you affined to
18 the fact that there are some other lending
19 institutions that you sought proposals from for loans
20 on the Caniage HiD pro~ is that correct?
21
A. There were loans that were solicited, but
22 I - I would restate that to say that we were
23 solicited more often than we soUcited.
24
Q. Okay. Go ahead and teD me your
25 experience as far as being solicited.
19

PAGE 18 _ _ _ _ _ _ _ _ _ _ _--, r-- PAGE 20 _ _ _ _ _ _ _ _ _ _ _--,

1 Q. So it's anon-profit organization?
2 A. It's a non-profit, uh-huh.
3 Q. Okay. And does your husband Craig have an
4 ownership interest in this company?
5 A. You know, rm not sure. We - when I had
6 it set up, I really turned it over for the agents to
7 run and operate.
8
Q. And who runs tha~ then?
9 A. rd have to check the books to see if
10 there's - there's no activity going on right now!
11 so 12
Q. Any other entities you have an interest
13 in?
14
A. None that come to mind right now. But if
15 I think of some, we'D supplement
16
Q. I believe you have acopy of the - your
17 affidavit in opposition to Washington Federal1s
18 summary judgment
19
MR. WOODARD: That looks like Craig's.
20
MR. BERNARDS; I think yours may be
21 underneath. I could be wrong.
22
lliE WITNESS: Yes, I do.
23 BY MR. BERNARDS:
24
Q. Okay. Under paragraph six, similar to
25 your husband's, you talk about anegative experience
~_______________1_8________~

1 A. It was aconstant problem - well2 problem where banks and lenders were coming into the
3 office and - and - in an attempt to sola and
4 procure our business.
5 Q. You say -banks.- So other banks other
6 than Washington Federal?
7 A. Correct.
8
Q. Okay. Specifically wben did Washington
9 Federal come and solicit your business?
10
A. They would have solidted Craig. I stiU
11 had very hard feeUngs towards them. And he's - he's
12 answered his - the question as best he could.
13
Q. Okay. And rm just asking you what
14 personal knowledge you have. Do you recaU which
15 individual may have breached this confidence?
16
A. Dale Sullivan.
17
Q. Dale Sullivan?
18
A. Uh-huh.
19
Q. And was it Mr. Sulfwan that came and
20 solicited business from you after that?
21
A. He did not sola my business; he
22 solicited Craig's.
23
Q. Okay. And so any meetings would have been
24 between Mr. Sullivan and your husband Craig, not you?
25
A. The initial repair meetings, trying to
20

BURNHAM HABEL & ASSOCIATES, INC. (208) 345-5700
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A. I specifically did.
2 Q. And do you recaD when this was?
3 A. Yes.
4 Q. And when was that?
5 A. Sometime in 2008 or 2009 6 Q. Oka,.
7 A. - when we were starting the process of
8 negotiating.
9 Q. Okay. So far after the time that the
10 loans were disbursed and that the promissory notes
11 were signed?
12
A. Correct
13
Q. Okay. Prior to that time did you have any
14 conversations with Mr. Churcbill about there not 15 not having a requirement for personal guaranties on
16 the subject loans?
17
A. Other than the time of closing on that 18 that particular loan that we closed with him, there
19 was no need to. I didn't know they existed.
20
Q. Okay. And at dosing tan you tell me the
21 substance of the conversation that you affine to
22 regarding no personal guaranties with Gloria Henson?
23
A. It was very compHmentary, very
24 flattering: "Thank you for your business. We believe
2S in you guys. You've been. in this a long time, longer
________________2S
________

1 it was Gloria or another individual?
2 A. WeVe had many closings at this bank,
3 so4
Q. Wbat about the dosing for these subject
5 loans?
6 A. I can't remember the name specifically,
7 so8 Q. Okay.
9
1HE WITNESS: He can't read your writing.
10
MR. WISHNEY: Yeah.
11
MR. BERNARDS: Getting there.
12 BY MR. BERNARDS:
13
Q. At which loan closings specifically were
14 these conversations with Ms. Henson? When did they
15 take place?
16
A. They were tied to the acquisition of
17 Carriage Hill with the woman at the bank.
18
Q. And you had several different closings on
19 these separate _ corred:?
20
A. (Witness nods head.)
21
Q. So my question is regarding this
22 conversation that you had with Ms. Henson, do you
23 recall which specific loan dosing it was?
24
A. No.
2S
Q. Did she make these statements in any of

1

~

~

V

~

r-- PAGE 26 _ _ _ _ _ _ _ _ _ _----,

1 than anybody we know. That's why we don't - we don't
2 require you to sign any personal guaranties/' is what
3 I recall.
4
And, once again, I thought,. Well, if we're
5 such good customers, why don't you bring that loan
6 Origination down to 1 percent instead of 11/2?
7
Q. Is it your testimony that Ms. Henson
8 specifically made an affirmative statement that no
9 personal guaranties were going on this loan?
10
A. Absolutely.
11
Q. Okay. Anybody else at the dosing make
12 any statements like Ms. Henson?
13
A. No. And I can't - rm not a hundred
14 percent positive of her name. She sits in front of
15 Brian Churchilfs desk.
16
And I can tell you what she looks like,
17 but - so I want to keep that - I don't - I don't
18 recaU having a card from her. This wasn't an ongoing
19 relationship that we really had.
20
Q. Tbis was just another loan officer - or
21 an employee of the bank other than Gloria?
22
A. (Indicating. )
23
Q. I guess fm abit confused. Are you
24 saying that there was someone else that you spoke to
25 other than Gloria or are you saying you're not sure if

TAKEN 6-17-10

27 _ _ _ _ _ _ _ _ _ _ _-,

________________26________..

_

PAGE 28 _ _ _ _ _ _ _ _ _ _- - - " 1

1 the other five loan closings?
2 A. I don't - I don't recall specifically.
3 Q. Okay. And correct me if wrong here,
4 but it sounds as though your testimony is that the
5 only conversation that you personally had with anybody
6 at the bank that didn't - that made affirmations that
7 there was no guaranty would have been with Gloria
8 Henson?
9 A. I don't recall her name specifically.
10
Q. But either Gloria Henson or another11
A. Correct.
12
Q. Okay.
13
A. Well, and Brian Churchill.
14
Q. Okay. So you did - so you did have a
15 conversation yourself aside from these conversations
16 with your husband - that be had with Mr. ChurcbilI?
17
A. At one of the closings that Brian did, he
18 mentioned our personal guaranties weren't necessary.
19 And, once again, it was fuR of compliments and we've
20 been in business a long time, we've been good
21 customers.
22
Q. Okay. And do you recaU which loan
23 dosing that was specificaIJy?
24
A. I don't.
2S
Q. And, Kristen, do you understand what a

rm

28
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1 (phonetic).
2 Q. Stover?
3 A. Stoger.
4 Q. Stager. Do you recall if you signed a
5 personal guaranty on that project?
6 A. I - I dont know.
7 Q. Do you recaU what the amount of the loan
8 was?
9
A. No. rm happy to supplement
10
Q. And then Henry's North 40. And that was
11 with Washington Federal Savings, correct?
12
A. Correct.
13
Q. Okay. Do you reraU who the loan officer
14 was on that 15
A. No.
16
Q. - project?
17
A. No, I don't
18
Q. You mentioned Once Upon aSubdivision.
19 Who was the lender on that project?
20
A. I believe it was you - Washington
21 Federal.
22
MR. WOODARD: Chad thought he was the
23 lender for asecond.
24
lliE WITNESS: He's the one with all the
25 money.
33

1 A. rm currently not in litigation with them.
2 Q. Okay. Would you have those files
3 retained4
A. Yes.
5 Q. - in your office?
6 A. Weill I could get those files.
7
Q. If you signed apersonal guaranty on that
8 loan, would it be with those files?
9
A. It would be with the loan docs.
10
Q. Uh-huh.
11
A. Unless they hid them.
12
Q. Do you recaO the amount on that Pheasant
13 Run project?
14
A. Not specifically.
15
Q. Okay. Was that just one or was that two
16 separate loans: There was one to buy the land and
17 then one for development?
18
A. There was acquisition loans for the land
19 and then there were construction loans.
20
Q. Okay. And there's Ellie's path; is
21 that22
A. 81ie's Path.
23
Q. And the lender on that one?
24
A. Craig testified that it was Home Federal.
25 rm not sure if Home Federal did the residential
35
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1
MR. BERNARDS: I have the ability.
2 BY MR. BERNARDS:
3
Q. And do you recall who the loan officer was
4 on that project?
5
A. I do not
6
Q. And Attie's Corner?
7
A. Addie's.
S Q. Addie's. Okay.
9
A. A-d-d+e-s - '5.
10
Q. And who was the lender on that project?
11
A. I believe it was Washington Federal.
12
Q. And do you recaH the loan officer on that
13 project?
14
A. No.
15
Q. Pheasant Run. Who was the lender on that
16 project?
17
A. Bank of the cascades.
18
Q. And the loan officer on that project?
19
A. Again, it would have been either Shannon
20 Stager or Gwen Thompson.
21
Q. Okay. Were you required to sign a
11 personal guaranty on that project?
23
A. I don't know.
24
Q. At any point on that project bas a
25 personal guaranty surfaced with your signature on it?

1 section of that, but Home Federal did do the - the
2 loans on the commercial section.
3
Q. Do you recall ever signing aguaranty on
4 that project, Ellie's Path?
5
A. It appears that I have a personal guaranty
6 on - on the - with Home Federal. I don't recall
7 about Sne's Path, no.
8
Q. What year was the Ellie's Path project?
9 A. Ohl rm - rm guessing here. Between
10 2000 and 2005, so around 103.
11
Q. Bellaview?
12
A. Bellarive.
13
Q. Bellarive. Excuse me. Who was the lender
14 on that project?
15
A. Bank of the Cascades.
16
Q. Loan officer? Same?
17
A. Correct.
18
Q. Were you required to sign apersonal
19 guaranty on this project?
20
A. Yes.
21
Q. Okay. Do you recall the loan or - I just
22 asked that Do you recaU the amount of the loan?
23
A. It's up to about four and a half milflOn.
24
Q. And that amount is CUlTelJtfy still owed to
25 the bank?

34
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1 if it had to do with entitlements, it was generally my
2 responsibility.
3
Q. Okay. So promissory notes. Where would
4 those be kept?
5
A. Well, ideally they would be kept in your
6 loan doruments that you would have.
7
Q. Where did you keep them?
8
A. Apparently in your vaul somewhere.
9
Q. Where did you keep copies of any
10 promissory notes?
11
A. In our files in - we've moved several
12 times in the last six months.
13
Q. Okay. And you have aseparate office
14 other than ahome office; is that correct?
15
A. Correct.
16
Q. Okay. And where is Van Engelen
17 Development currently located?
18
A. Van EngeIen Development is Craig and
19 myself right now. Where are the files located?
20
Q. Where is the physical office located?
21
A. 206 West Jefferson, and Craig works out of
22 the home occasionally.
23
Q. Did you run SelEquity out of that same
24 location or was that aseparate location?
25
A. No, separate.

1 of that loan?
2 A. I don~ know.
3 Q. And where is the property located?
4 A. Where - where are the specs?
5 Q. Yeah.
6 A. We did - with them I did two specs in
7 Heritage Meadows, phase one.
8 Q. And wiat's the time frame on this project?
9 A. Heritage Meadows went back to the bank 10 oh, on the spec homes?
11
Q. When you say "back to the bank,w was it a
12 foreclosure or was it adeed in rreu of foreclosure?
13
A. Foreclosures, uh-huh.
14
Q. Okay. AU right. Any other projects
15 between 2005 to present?
16
A. Development projects?
17
Q. Correct.
18
A. None that aren~ listed.
19
Q. Okay. Any other loans that you've taken
20 with any lenders for any reason between 2005 to
21 present?
22
A. I don~ know the answer.
23
Q. Okay. Backing up to this one we talked
24 about - you talked about, the two spec homes, were
25 you required to sign apersonal guaranty on that loan?

43
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A. I havent reviewed those documents.
Q. But you do not recaD signing one?
A. Correct.
Q. Okay. So you can't recaD any other loans
5 that are stiI pending right now other than the ones
6 we've discussed?
7 A. StiD pending?
8 Q. Any outstanding loans to lenders right now
9 other than the ones that we've talked about.
10
A. WeD, my house and a rental property.
11
Q. Can't think of any?
12
A. If I do, TIl fiD it in.
13
Q. Okay. And I asked your busband about
14 this, too, as far as record retention goes. Can you
15 explain to me generally what your record retention
16 policy is for Van Engelen Development?
17
A. Our record retention policy?
18
Q. Yeah.
19
A. Basically if - if it has to do with
20 accounting, then it goes to our accounting
21 department - or went to our accounting department and
22 was filed according to how our accountants and
23 bookkeepers filed things.
24
If it had to do with engineering or design
25 or
construction, it went to a different category.
And
_________________
42________

1
Q. And where is that located?
2
A. SeIEquity - the corporate headquarters
3 were 6126 West State Street in Boise.
4
Q. Okay. How long would you retain records
5 for?
6 A. It would vary.
7
Q. Okay. What are those variances? I mean
8 like, for example, apersonal guaranty that you would
9 sign, how long would you keep that in your records
10 for?
11
A. Well, a loan dorument we would keep, if we
12 were given a loan document, until the loan was paid
13 off and satisfied ideaDy.
14
Q. So after aproject was dosed and done
15 with, you would - what would you do with the
16 documents?
17
A. That wasn~ my department
18
Q. Do you know who would have knowledge of
19 where those documents would go?
20
A. There would be several people. And
21 ideally you would have an office that you would stiD
22 have an offICe in. But when you lose your office and
23 then you move to your next office and then you lose
24 that office and then you get to move to your next
25 office, there's aquestion about where those documents

1
2
3
4

~

~
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1
MR. BERNARDS: Yeah.
2
(Recess taken.)
3 BY MR. BERNARDS:
4
Q. Okay. Just to kind of - acouple points
5 of clarification and then weill finish up. We talked
6 about these two spec homes where Bank of Cascades was
7 funding that project.
8 A. (Witness nods head.)
9 Q. Was there any other banks that you
10 borrowed money from thafs involved with that - that
11 project?
12
A. With the spec homes or with the -

13
14
15
16
17
18
19
20
21
22

Q. Yeah.
A. -land?
Q. Well, start with the land. Is there any
loans you bad from abank other than Bank of Cascades?
A. In the Heritage Meadows, as I stated

before, Heritage Meadows phase one was financed
through Mountain West Bank; and the balance of the
land was financed through Bank of the Cascades. The
two homes in phase one are financed through Bank of
the Cascades.
23
Q. Okay. So Bank of the Cascades and
24 Mountain West Bank were the two banks involved in that
25 project?
49

1
Q. Okay.
2
A. - or Van Engelen Development
3
Q. And that was my next question, what entity
4 was that So you're not sure whether it was 5 A. rm not sure.
6
Q. Okay. Other than those two spec homes and
7 then what we just talked about, Avalor or Van EngeIen
8 Development, any other projects that you signed loan
9 doc - you or your husband signed loan doaunents from
10 200S forward?
11
A. I could see that you were referring to a
12 financial statement that we had provided. It would be
13 helpful if I could follow along with you.
14
Craig reminded me of an outstanding
15 balance with the SBA on a building that we lost in
16 Nampa that I dont think answers your question but
17 is - should be on here.
18
SB~ 645,000. That was a second on the
19 Ramingo building. What - there's something else
20 that's missing on here, and that's a - acopier lease
21 that - that I want to say is about a thousand dollars
22 a month, and it - I think it has another two years
23 remaining on it.
24
Q. Okay. Can you point out to me where·
25 your - is it SBA?
51
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A. Correct.
Q. Okay. And then the other point of
3 clarification is on the Avalor entity. Post-200S,
4 Qlrrent projects pending? Any spec homes or any
5 development projects?
6 A. You can't necessarily create acut-off
7 date that's artifidallike this. That's similar to
8 stopping atrain with your toe. It - it - they
9 don't start and stop at a specific time until it's
10 stopped.
11
Q. WeD 12
A. So I guess I'm 13
Q. Let me ask you, post-2005 did you sign any
14 loan documents for any new projects affiliated with
15 Avalor?
16
A. Yeah.
17
Q. Okay.
18
A. Yes.
19
Q. And which projects were those?
20
A. That would be the spec homes with Bank of
21 the Cascades.
22
Q. Okay.
23
A. And I - rm undear as to whether or not
24 that loan was taken out in Avalors name or Northwest
25 Development 50
1
2

1
2
3

A. SBA? Right here (indicating).
Q. Okay.
A. SBA (indicating).
4
Q. Can you just tell me alittle bit about
5 what that project is?
6
A. Yeah. That was - that was asmall
7 business loan through Capital Matrix that lent us
8 money to - and they took second position to Bank of
9 the Cascades on the Ramingo building in Nampa.
10
Q. Okay.
11
A. Which went back to the bank in May of this
12 year.
13
Q. And other than that one that you just
14 darified, any other projects that you can think of?
15
A. Projects that were new into the pipeline,
16 I cant recall. Projects that overflowed and were
17 extended into that time period, it just varies.
18
Q. Okay. AndwbatwasthedatethatSBA
19 project - or that the second was taken on that land?
20
A. It was when we acquired the Ramingo
21 building.
22
Q. Which would have been?
23
A. Maybe - rm not going to - I dont think
24 I should guess, but it - between '04f05f06-ish.
25 '04(05.
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5

STATE OF IDAHO
COUNTY OF PillA

l

ss.

I, Maryann Matthews, CSR (Idaho Certified

6

Shorthand Reporter Number 737) and Notary Public in

7

and for the State of Idaho, do hereby certify:

8
9

That prior to being examined, the witness
named in the foregoing deposition was by me duly sworn

10

to testify to the truth, the whole truth, and nothing

11

but the truth;

12

That said deposition was taken down by me in

13

shorthand at the time and place therein named and

14

thereafter reduced to typewriting under my direction,

15

and that the foregoing transcript contains a full,

16

true, and veibattffi record of said deposition.

17
18
19
20
21
22
23
24
25

I further certify that I have no interest

1I1

the event of the action.
WITNESS my hand and seal this 24th day of
June, 2010.

f'V\/

f'~v--- ______

~~---Idaho CSR No. 737, and
Notary Public in and for
the State of Idaho
May 16, 2011
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UlJUSTABLE RATE
STRAIGHT NOTE

.Tamnrr" 18th, 2006

465,000.00

'OR VALUE lUlCBIVED, the tmden;iz=! ("Born>wcr") promise(s) to pay to the onler of WASBlNGTON FEDERAL SAVINGS.
11 W Idaho St, Boise. Idaho S370Z
("I..I:oder"), the priDcipal SIlID. of
"E MII.LION' JOVlt BDN.DRED SIXTY FIVE TBOUSANJ) A....D NOIlOOS
l,465,!!!lO.80 ) Dollm, with iDll:n:st OIl the pri:Dt::ipa1 from this dale at the rate of EIGHI' AND THREE QtJAll.TERS
t:lII (8.7S0 $) per ammm umiI. May 1st., 2006
. 'The int=st rate shall tben be adjusIr:d for the nr:xt
:c IllDllIIls
intcR:st IlI1e equivalca1 to the Prime Rate ("Prime Rate" sball - . the published rate qlIOlI:d OIl the day prior to
:ISImeIlt obt:ail1ed ftom the "Mo=y Ratts" I..istiDg of the West:tn EcIi1ian of the Wall Str«l Journal) phIS
IE AND ONE RALF
per
(1.SOO
%). Aft:eI:waId&. the iDll:n:st rate will be-adj:'!"insted"-:-':""in:-"::the-:-_:mer ~ 'Ihrce lmlIlhs umiI. this Note is paid in fIIll; prmided. however, tbat the im:rest rate OIl this Note shall never be lower
11 SEVEN AND ONE QUARTER
per ceat ( 7.zso
$). I:IIl:=st OIl this 'Note will
each lllDIlth l!Ild be
: on the fim of the following momh. All ammmIS owing OIl this obligation me payable in full on or bc::fI:m:: Jamsary 18th, ZOOS

--u;-m-

=

=

If l.csldcr bas 'DOt IeCCM:d the fnlllllDOllllt of my JlIIYIIlI=Il1 by the c;nd of 15 c:alc:Ddar days afiI:r the dale it is <inc, 13aIrow=' will pay
Ite cha!:gt to Lcndc:r. '!be IIlDOlllIt of the cbaIge will be 5$ of the ove:rdlIe JlIIYIIlI=Il1 of priDcipallllld im:rest. 13aIrow=' ag:r= to pay
late chargl:: pt01llpIly bII1 only ona: on r:acb late pay!DCIIL
If the Leodcr: seeb the suviccII of m Ant:mlr:y (wbcl:b=" l..e:ader's employee or 0IIl:Sidc CXJlIIISd) to enforce my provisions of this
te, the Deed of Tl:w;t. the CotIsttDcIion Loan Agn:em:m or Land Loan Agr=m::m (if my). or other prc!Ilises of the 13aIrow=' as
Itained in the 10m docmlems, the Lemier shall be eIlIitlcd to
of its 8Ilol::Dey's f= BOd costs of cnfoxc:=IlCllt, lIlld !be Lender sball
-e the right to add the:se fees and costs to the principal balam:c of !be loan as they accrue.

an

AD ~ liable c:i!bcr !lOW or in !be faIllre for !be paym=u of this Note each waive pIeseDIll:Ie:ttt. cI=d. and notice of
:t-paymem of this N01e, aDd agree that my modiflcation of !be tJ:mlS of paym=u made III !be teqtIeSt of any pcrscm liable 011 this NOIe
tU in DO way impair their Iiabilit.y 011 this Note.

:Bonower: consems !bat in any mit or action brougbt for the foreclasare of the Deed of Tn1st =ring this Note, a deficieIIc:y
tgIDeIl1 f1J2'! be ~ for any babmce of debt n::maining afiI:r the appliclIIicm of the pmc:eeds of the ~ property; aDd also
1bat, upon the delimlt of the '9om>wer the holder of this Note or a receivc:r wbo is appoiDI:!:d by the c:oaxt. may ta\a; possession
the 1lIOttp&ed pn:mises aDd c:oJlect !be IeIlIS pc:odiIIg judicial or non-judicial foreclosw:e of !be Deed of Tn1st lIlld apply the lIet
Itals 1IpOI1 this Note.

_

In any action orproco:eding to reccm:t IIlIY sum provided for in this Note, 110 cle1i:Dse of (1) adequacy of secmity or (2) tbat resort
tim be bad to rec:ariIy or to any other pe:a;on. sball be assened.. All of the ~ provisions l!Ild condiIions COIItained in this
are made 011 bchaIf of, lIlld sball apply to and bind !be :respective ~ personal representalives, SIICCeSS01lI and assigns of
! Bomrwer, jointly IIIId SCVC11IlJ.y. Each aDd e:very patty signing or eIldorsing this Note is bolmd as a priDcipal lIlld !lOt as s=ty.
a:ranIOr or in IIlIY othI:r capacity.

1St
Jte

This Note is seeuxed by a Deed of Trust of even dale c:overing real property loc:at=d in CANYON
Comny,
laho
• IIIId refl:n::ua: is made in the Deed of Trust for riglI%s as to prepaymclt or =l.erat.ion whil::h may be in addition to
)lie providt:d in this Note.
This Note is made with ~ to BOd is to be COllStI'Ded in accortbmce with the law$ of !be Stale of Idaho
plicable laws and regulalioIls of !be United States of A=ica.

• and an

VAN ENGE.LBN llBVELOPMENT. INC

CRAIG VAN BNGl!l.EN. SBCRETARY

EXHIBIT NO.1
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ADJUSTABLE RATE
SI'RAIGHT NOTE

Loau No. 024 '1JJ7 n6l43-5

-

$3.225,000.00

FOR VALUE RECEIVED, the lIQdcn;jporl C'BcnIOwc:r") pmmise(s) IX) pay IX) the cmle:r of WASBlNGTON FEDERAL SAVINGe
1001 W Idaho SL Bo9, Idaho II370l
("Le:Dder"). the priDcipal SUDl C
nmEE MILLION TWO BDNDRED TWENTY FIVE THOUSAND AND NOIlOOS
C $3.225,000.00 ) Dollars" wid> iJIIJ::Rst em \he priDQpal f10m this dale at thc rail: of NINE AND ONE 9!JAXID.
per a:at C~") per mm:an lI2IIil August lit. 2006
• The iJIIJ::Rst rail: shall thcI1 be adjusIr:d for the
Ihr= lIIOIIIbs IX) lID iIlt.=st rail: cqaMIr:at IX) thc Prime bit ("Prime RaIc' shall - . thc publisbcd ratJ: cpIOtCc! em tile day prior t
edjustmr::Dt ob!IiDcd f10m tile "MaDey Rates· Listing of the WesII:m Edi1ioA of tile Wall Str«t JDII17II11) plus _ _ _ _ __
ONE AND ONE BALl
per a:at C LSOO
"). Afrcrward&. thc iJIIJ::Rst rail: will be adjusIr:d in the sam
ew:ry thn= IXIDIIIbs lI2IIil this Note is paid in fnIl; JIZV9ided, 00---, that tile iI'IIr:n:st ratJ: on !his Note shall _
be lowt
than SEVEN AND'IBJtEE QUAJrJ.'EK.S
per a:at C 7.7SO
"). lD1l:n:st on this Note will a:crac each tDOIIIh aDd b
doe OIl thc first of thc fi:IIlowilI& IIIDIIIh. AllIllllJllllll owiDg em this ob1iption
payable in full em or bc::futI: April2Ot!!., 2008

=

=

-=

If LeDder has DOt rec:c:ived thc full amount of lIlY payment by the CIld of 15 calc:adar days after thc dale it is due, BomJwer will pa:
a late cha!p: to l..c::Dder. !be amount of thc charge will be
of thc 0'Yet'IIuc pzym:at of priDcipal aDd int=st. BomJwer a;=s IX) pa:
thc late ciIatge promptly but cmIy 0lIl% em each late p;IYIIICU.

S"

If thc LeDder seeks the services of an AItarney (wbelher l..c::Dder's employee or 0UISide COIIDScI.) IX) c:uforcc lIlY provisimls of tlIi
Note, thc Deed of TIIISl. thc Cor.Isttuctian Loau A.g=mo:m or I.2Ild Loau Agn:cm:Dt (If lIlY). or other promises of the BomJwer a
COIlIlIiD=d in !be loan dgcmnents, thc Lemk:c shall be CIlIitIed IX) all of its attamI:!y's _ aDd COSIS of ~ aDd the LCIldcr sbaI
have !lie rigb11X) add Ibcc _ aDd costs IX) thc priDQpal1lalal:lce of thc loan 11$ they IICCrDe.
DOW or in the fimm: for the payment of this Note each waive plC$CllllIlellt. demaDd.. aDd I30tice 0
aDd agree that lIlY nxvIjfjc:atjcm of the u:r:ms of paymcnt made at !be request of lIlY penan liable 00 this Not·
shall in DO ",., impair thci:r liability em !his Note.

All

persaDS

IiabIc ei!her

~ of this Note,

Borrower CCIISCIIlS that in lIlY suit or action broogbt for !be fDrcclosu:J:e of thc Deed of Trust IeCI1tiDg this Note, a ddicie.Dc:
judgmcm may be tW:r.l for lIlY bahmce of debt remaining after thc appIk::atimI of the proceeds of thc ~ propc:ty; aDd also
COIISCIIlS that, upcm thc default of the Bon:owcr thc holder of Ihis Note or a ecc:ivI:r who is zppoinIed by thc comt. may taIrz possc:s:sUIl
of the ~ praDisu and coIlcct thc II:DI$ pe:Dding jlldicial or lIOII-j1IdiQal fi:m:cIosIm: of thc Deed of Trust aDd apply tile lit

r=ls upon this Note..

In lIlY action or proc:cedlD& IX) :teCOVC" lIlY smn provided for in Ihis NOlI:, DO c!c:fi:me of (1) adcqaacy of secmity or (2) that =at
or IX) lIlY othcr pc:rscm. shall be assc:rted. All of the c:oYaI8IIIS. provisiaDs aDd amdiIiom COIII3i1vld in tlIi
Note are made em bcbaIf of, and shall apply to aDd bind !be respective clisn:ibut""S. pc:aoaalteptCili:iltatiYCS. SUa:cssotS lIIId assips 0
thc Bom>wer. joimIy aDd sevmIIy. Each 8Dd.every patty sigzxin; or e:adotsing Ihis Note is bomxI as a priDcipal 8Dd DOt 11$ &Cl'Cty

mast fmt be bad IX) aecmity

paraaIDI' or in my odIc:r capacity.

This Note is -=d by a Deed of Trust of evm elate covcriIlg teal propc:rty locau-.d in CANYON
County,
Idaho
, 8Dd .rel'eicDcc is made in thc Deed ofTrust for rigbIs 11$ to prepayIllI:ZIt or aca:lemion which may be in addition II
tbose ptQVidc:d in !his Note.
This Note is made With refe:rcDl:e IX) aDd is to be 00IlSt11Jed in =rdaDce wiIh the l.aws of thc Stale of .!I~da~i.n~_ _ _ , and al
appliI;ablc laws aDd regulatiam of thc U1lilt:d Stales of America.

VAN ENGELEN DEVELOPMENT. INC.

~

.rtiSiiiENT

~ft~

EXHIBIT NO.2

00157

ADJUSTABLE RATE

Loan No. 0Z4 ZJr131QS8.8

STRAIGHT NOTE

-

-

$2.693,07L.00

Idaho

FOR VA.UJE RBCElVED, tile ,~ ('"Botrowcr") promisc(s) 10 pry 10 tile 0Ider of WASBlNGTON FEDERAL SAVINGE
1001 W Idabo 81, !aiR, Idaho 8370Z
("LcDdcr") tile .......,.;,..." sam C
TWO MILLION SIX BlJNDllED NINETY TImEE T.BOtJSANJ) SEVENIY ONE AND ~
'
... ( Sl.@3.G7l.oo) DoIlms. WiIh iI:III=st em tile ptiDc:ipal from !his dare It tile IlIlC of HJNIAND ONE OUAB.'l'ER
per CCDI (9..l58 ") per ammm mnil August 1st. 2OO(i
• The iI:III=st Ale man tbm be adjusIr:d for !be lIC)
121= IIIOIIIbs 10 an iDII:Rst IlIlC cqaivak::m 10 !be Prime bIc ("Prime Rl=' shall m=m tile published IlIlC qUOlI:4 011 tile day prior t
adjuslmem obtaiDcd from !be "MaDey ~. LisIiDg of 1hc Wesrem EditiaIl of 1hc Wall Szret!t JDU17JIJl) plD5 _ _ _ _ __
ONE AND ONE HALF
per CCDI (1.soo
"). Afrcwan:I5, 1hc i:Dtcn:st IlIlC will be adjusted in 1hc AID
I.ll3XIIICZ" every tbRe IIIOIIIbs mnil !his Note is paid in faI1; pnrrided., iIoweftro, tIllIt tbc i:Dtcn:st I3!e em !his NOIe shall _
be low!
Ibm SEVEN AND THREE 0UAJg'ER.S
per
7.7SO
"). In!I::=t em this NOIe will aa:mc each IIIOII%it aDd b
doc 011 !be first of lbc ~IIIOII%it. An IIIlXIIIIIlI: owing em Ibis cbIigation ate p;ryable in fun em or ~ April2Olh. lOO8

= (

=

If l.aIdcr has DOt rca::ivcd !be fun amount of any p;rym:IIt by 1hc eud of 15 c:aI.c:Dcbr days after lbc dare it is due, Borrower: will pa:
of lbc charge will be 5" of lbc cm:nIue p;rym:IIt of priD.c:ipal aDd iI:JI;em;t.. Bortowcr: agn:c:; 10 pa:
tile !at: c:barIJ: pramptl:y but 0Dly om:e 011 each Iat: paymcot.

a !at: cba!gc to Laxic:r. The

If lbc l.aIdcr scda 1hc scrvia:5 of 311 AI:1JJmt!:y (whetbcr Lender', employee or 0IItSidc COUDSC!) 10 c:u.fm:a: any ptOVisiom of tbi
NOIe. tile Deed of Trcc, lbc Co=uaian Loan Agreemom or L8Dd Loan ~ (If any), or oIhcr JI[OUIiscs of lbc Bortowcr: a
COIlIlIiIII:d in tile: loan doom'rms. 1hc laldcr shall be c:ntitled 10 all of its aIIDI:Dey's fees aDd COSII; of ellti ii' ruc"' aDd tile Lender s:bal
have tile: rigbllO add Ib:sc fees aDd COSII; 10 lbc priDcipal balm:e of 1hc loan as they accrue.

An pem:ms liable ei%ber now or in tile: fulme for tile: paymc:u1 of Ibis NOIe each -rvc pICSCIIIlIXm. cIemaD.d, aDd DOtice 0
IlOII-p&YlIlCZI of tbis NC*., aDd agree tIllIt any IIIvljfjcarinn of the ll::ImS of payme:DI made III lbc n:qucst of any pczlilCJIlliable 011 Ibis Not
shall in 110 WllY impI:ir lbcir liability on tbis Note.
Boxrower COIlSCDIS tIllIt in any suit or action broagbI fur the fa=l owt= of lbc Deed of Tm5t securing tbis Note, a clcfiQcnc:
judgmcDt may be taken fur any balm:e of debt ICDailliII& after the applicaIian of lbc proceeds of lbc mongaged property; aDd al»
COIISaIIi that, uponlbc ciefaulI of lbc Bortowcr: lbc hol.dI:r of !his Note or a xec:eiver who is appoinII:d by lbc CXlIIrt, may take possessia
of tile: monpgal premises aDd colkct lbc ICDIS pclding judicial or lIOIl-judicial ~ of lbc Deed of TIIlSt aDd apply the :til:
n:uIaIs 1IpOIl tbis Notc.

=

In any action or proceedillg to =over any sum provided fur in tbis NOIC, 110 de!i:me of (1) adequacy of secm:ity or (2) tIllIt
IIIIISt first be bad to sc:auity or to any otber person, sbaIl be assc:n=I.. All of the 00YeIII!IIS, pmvisiam aDd c:cmdiDaDs COIItiIined in tbi
Note are made em behalf of, aDd shall apply 10 aDd biDd the ICSpCCtive cJjstr]lmtres. peDiOD3llepteocmatives.
aDd assigDs 0
lbc Boxrower. joiDI1y md sevmaIly. Eadl aDd every party signing or CDdociiDg !his NOIe is bamId as a priDcipa1 aDd not as &areIY
~ or in any otbcr capacity.

=

"Ibis Note is seemed by a Deed of Trust of eYeI1 dare covcriIlg tcal propertY locaII:d in CANYON
CoaD1y.
, md tdi::n::Dce is made in lbc Deed of TIIlSt for r:ighu as 10 prepzyme:tt or accdenIioA wtilcb may be in addition II
tbore proWled in this Note.

Idaho

"Ibis Note is made with refl::rc:zIce 10 aDd is to be ecmstrucd in accordaDce WiIh the laws of !be SWt of .!:Ida=ho:..-_ _ _ , aDd aJ
applicable laws aDd regulaIioDs of !be Ullit=! Slau:& of Am:rica..

VAN ENGELEN DEVELOPMENT. INC.

CIWG VAN ENGEI.EN - SECRErAllY

EXHIBIT NO.3

001.58

ADJUSTABLE RATE
STRAIGHT NOTE

-

.II No.

024 209 329660-6

Boise

Sl98.400.oo

FOR VAWE RBC.E!VBD. !be undmignrtl ("'BomJwer") pmmisc(s) to pzy to !be cm!cr of WASBINGTON FEDERAL SAVINGS.
001 W Idabo St. BoiR. Idaho 837QZ
rJ,.czIW:r"), !he prim:ipal sam of
MJlt!NDUD NINEl'Y EIGB.T THOUSAND FOUlt HUNDRED AND NOIlOOS
S1!MOO.Il8 ) I>oIlan, with iDn:n:st em !be p.tiDdpa1 from this dalI: III !be IlII:C of NINE AND THREE OUAllTERS
1:1' cat ('.750
~) per IIlIl'IDll tIDIil .July 1st. 2007
• "!be iIII::rcIt rail: sbaIl !hI:n be IIljusIal far the =.
1l'tC IDOIIlb5 to III iDIaat rail: cqaivalmt to !be Prime RaIe ("Prime RlIIc" shall m:an !be pubIisbed IlII:C ~ OIl !be day prior to
dj1lstmcm obWDI:d from !be "l4OIley Rms" ListiDg of !be Wcstcm Edition of !be Wall Smet JDlI17fll1) plus --:,--....,..,....,.._ _
>Nt AND ONE BALI
per CCII1 (LSOO
"). Afte:rwards,!be iDI=I:e:st IlII:C will be adjasIr:d in !be SlIIIIe
_
every rlm= IIIDIIIhs 'IDIIil this Note is paid in fall; pnI'ided. bowen!r. th2t !he iIII::rcIt IlII:C on !his NO!: sbaIl DCYer be lowet
J3I1 EiGB.T AND ONE OUAXl'ER
per CCII1 (8.l5O
"). Im.=:st on this Note will aa:me each IIlOIl!h and be
llC OIl !be fim of tile foIlotI'in& mmth. AD 2IDOUIIlS owin& em this ob!iptian lIe payable in fall em or befDte March 28th. 2009
If Lender hal DOt m:cived !be fall lIIOOUIl1 of my paym= by tile CIld of 15 caI.eIII:Iar days after the daI: il is due, Borrower will pay
late cbarge Ix> Lcodcr. The: IIIIDImt of tile c:haIge will be 5" of tile CM::tIDe pa:y:tDCl1 ofprim:ipalllDd imcrcst. Borrower agn= 11) pay
lI! la!e c:ba:ge proI:IlpIIy but only OIICC on eachla!= paymeIIt.

If !be Lcodcr seeks tile se:rvil:es of an

~

(wbdllc' Lcodcr's employee or oats:i.dc =se1)

11)

c:afi:m:e my provisioIIs of !his

<Ole, !be Deed of Trust, the Coosttactiau. Loan ~ or l.ml Loan Agl:=mem ('11' my). or other promi3cs of the Bom>wer as
0IIIaiDed in the 10111l dOC'Jmrms the LcmIet sbaIl be c:a!itIed 11) all of Us aIIorlIey's fees 8Dd COSIS of e.ufmccarat, lIDd the Leader shall
!be rigln to add 1III:se fees m:I COSI5 11) !he principal balanI:e of tile loan as they acaue.

JM

AD pezsom liable citbt:c III7W or in !be fIItme for the paym= of this Note each waive ptesentnru1, dem:md. aDd noti= of
JOlI..payn:rIIt of this NOlI:. and agree that my modific:atian of the terms of payurm I%I3de at the request of my pe:!SOD. liable on !his NO!:'
hall in no way impair their liability on this NOlI:.
Bor!trM:t COIISCIIIS tbat in any suit or action brongln for the fm=:losu:rc of the Deed of Trust securing this Note, II. dc:fici=y'
udgmcm may be l2k= for my balaDce of debt remaining lift=: !be appllcatiaz1 of tile pma:cds of !be IIXl1'!:ppIi propc:rt.y; and also'
:oIlSIOIIII that, upon !be cIeIimlt of !he Bom7M::r tile hold=z: of this Note or II. n::ce:rn:- wIIo is appoiDII:d by !be comt, may take possession
If the mortgaged premises m:I collect tile
pending judicial or DOIl-judiQal fom::losmc at the Deed of Trost lIDd apply the net
=aIs upon this Note.

=

=

In my action or procccc!iD& to
my sum provided for in this Note, IlO clc:Ii=c of (1) adI:q1lm:y of sccarlty or (2) tbat =rt
fim be Ud to s=::u.ri1y or to my other pcDOII, sball be asscmd. AD of the = . provisians and CODdiI:ions c:cmtaincd in this
lie made em bcbaIf of. and sbaIl apply 11) aDd bind !be n:spcdive disttibarces. pcm:ma].lepxCitJltiliVes, sm:x:esscm; am! assigns of
he Boc:owu. joinIly aDd sc:vc:rally. Each and every party sigIIing or I:Ildoising !his Nate is botmd as a pIincipal aDd lIOt as san:ty.
;nanmIOr or in my-otbcr CIlpII:ity.

'1m$!

"Ole

This Nate is sc::vn:d by It Deed of Trost of even elm: covering !eal property lo<:aI=d in CANYON
Comzty.
Idaho
• aDd refen:Dce is made in !be Deed ofTmst for righIs lIS 11) prepa,IlICIIt or ......-!eQti0ll which may be in addition 11)
hose provided in this NOlI:.
'
This Note is made with t1:f== 11) aDd is 11) be constrtlI:d in ac::otdance wiIh !be laws at the State of
!pplicab1c 1aws m1 I.:gullIIiom of !be Uni!=! States of AmI:ril:a..

.:::Tda=""=-____ • aDd all

VAN ENGELEN DEVELOPMENT. INC.

~VAN!!NGELEN . PRESIDENT

S;; 1

:z::7§F?

EXHIBIT NO" 4

001.59

ADJUSTABLE RATE

11 No.

024 209 32961>-7

STRAIGHT NOTE

-

-

$2l4,OOO.OO

FOR VALUE RECEIVED. the undersigned ("Bcmowe:rj promise(s) to pay to the <mict of WASBlNGTON EEJ.>E1UL SAVINGS,
001 W Idaho !II, Ja!a, ldaIID S31U2
("l..ezxIer"), the principal sam of
'WO BIJ!iQJUZ) D!I2!I'T lOQIl THOtJSAND AND NOIlOOS
•
mA,.... ) I>onm, wi1h imcrcst OIl the pri:Dcipa! from this date at me tlIIe of NINE AND 'I:ImEE QUAllTERS
ccm ('.750 ~) per lIIlDIlm until .July 1st, 2007
. 'lbc imm:eIt ~ man Ibm be adjlIsI=l. for the llCXt
II.IIII%hs to an iIII=st I2IC equivalcat to the Prime Rm ("Prime Rm' sbal1 me:aIl the pabIisI=d I2IC q\lOII:d OIl the clay prior to
djllSlllll:lJt obIziDed from !be "MoIley Rms" UstiDg of the Wesu:m EdiDaII of the Wall Szrut JI1ID7JD1) plus --:::---:-:-~_ _
)NE AND ONE HALF
per
(LSOO
~) . ~ the iIII=st IlIIle will be adjasted in the $3IIIC
_
~ thn:e IDDIItbs until this Note is paid in fDIl.; provided, however, that !be iIlIerest IlIIle OIl !his Note shaD. DeVer be Jower
EJGlIT AND ONE OUAllTElt
per
(8.250
S). lmI=n:st OIl this Note will
each IDOIIIh aDd be
lit: Ollthc fmt of the followin& momIl. All II!lOODlI owing OIl tbis obligation arc payable in full OIl or bc:fi:n Marth 28th. 200!1

==

=

=

=

=

=

If l..cDde:r has DOt m:cived !be full
of :my paymem by the e:IlIi of 15 ca1mdar days Idler the date it is due, Bonower will pay
1m cbqe to L=der. The 8IIlDIIIIt of !be ~ will be SS of !be ove:n:Ine paymeIIt of ptinci:pal aDd inl=st. Borrowe:r agr= to pay
le Ia1: chaIge promptly but cmIy once OIl each la!e payIXII:IIL
If tbc l..cDdc:r seek!; the seMct:s of an A:l1.rJm1:y (wbdbe:r LCIIdc:r', e:mploycc or 0II!Si.dc COIIIISe!) to CIlforce my pxovisiom of tbis
'otc, !be Deed of Trust. the Ccmstruction Loan Agrecmcm or laDd Loan Ap:cmmt (if my), or otbtz pr:omises of tlIc Botrowcr as
.omaillod in the loan c!ommrmrs, the l..c:Ddcr shaD. be emftlcd 11:) an of lis a!lmney's fl:cs aDd COSII of emoH:cm:IIt, aDd the Lender shall·
.ave !be right to add tbe:se
aDd COSII to the priDcipal bal= of the loc. _Ihey 8Ct%1II:..'
.

=

AD penom Jiablc eiIher

DOW

or in the faIure for the paymeIIt of tbis NOIC each waive pxesemment. demaDd. :aDd DOtice af
of the lC!mS of paymeIIt made at the Ieqllt$t of my petIOZIliablc OIl this Note'

IOlI-paymcIIt of Ibis Note. aDd agx= that :my IIlClQrlir;arion
hal1 in DO way impair their liabllity OIl !his Note.

Boaower COIlSCIIIS that in :my suit or aaiOIl btougbt for the foreclomre of the Deed of Tlust s=::arlDg Ibis NOIC, a c!=fici.cm:y
aclgmcat may be takI:n for my balm:c of debt remaining afIm the appIir;arion. of the pnx:c:cds of the lllDXtpg1:d property; aDd also
!hal, tqlOII the de12ult of the ~ the holder of this NOIC or a
who ili appoinIai by !be court. IDlY t3ke poaession
>f !be mo.ttpged prc:zDi= aDd c:oIlcct the n:ms pending judicial or llOIl-jadicial foIec1osm1: of the Deed of Trust :aDd apply the 1let

==

rca:m:r

-=ta1s 1IpOIl this Note.

=-

III my aaiOIl or ~ III recover :my
provided for in this NOIC, DO ddeme of (1) adeqIlaI:y of sct:mity or (2) that =art
llIlSt fint be had 11:) secmity or to my oIher pe:san. sbal1 be:assen=1. All of the IXM:mIIII5, provisiaDs IIIId CODdiI:ioas CXJIIIaim:d in tbis
>tOle are made 011 bcbalf of. aDd sbalJ apply III aDd biM the rcspcaive disIl::ibuI=s, personal repn:selltltiYcs. SllCCeSSOIS aDd ~ of
he Boaower, joiully IIIId lCVCIally. Each aDd tM::Y party sigDing or endoxsiDg tills NOIC is boImd as a ptiDcipal aDd IlDt as SIlIety.
;uanmtor or in :my otbtz capaciIy.

This NOIC is =arcd by a Deed of Trust of even date c:overlng teal property localr:d in CANYON
ComIty,
Idaho
, aDd Mfer= is made in !.be Deed of Trust for righIs as 11:) pxepaym:ut or accelc:ation which may be in additiar:t III
hose provided in Ihis Note.

VAN ENGELEN DEVELOPMENT, INC

//!~
i7

,:/ /

1/

EXHIBIT NO.5

00160

ADJUSTABLE RATE
STRAIGHT NOTE

-

$22.4,000.00

-

Boise

1

No. 024 209 329600-2

ilSiiiiI

er cem ( 9.750 ~) per _
lDIIil July 1st. 2007
• The lnlcrest IaII: sbaIl thCIl be adjusta1 for tile t=t
IIICIDI:bs to l1li imaect 11IIe eqaivalcut 10 tile Prime R.IIII: ("Prime R.IIII:" sbaIl mean tile puhlisbI:d I3II: qIIO=i on tile day prior 10
djuslmem obt:IiDed fmm !he "MDDey Rar.:s" I..isIing of !he Wesu:m Edition of !he Wall Sttu: JOIlTIIQ[) plD5 ---,::---:-:_.-)NE AND ONE HALF
P='
(1.500
$). ~!he lnlcrest 11IIe will be adjusta1 in !he sam:
_ _ ern:JY three IDDIIIhs lDIIil this Note is paid in fa1l; pnrrided, bmrI:Rr, !hat !he iIIImst I3II: on this Noae sbaIl DtM:I' be Iow1:r
b.IIIl EIGHT AND ONE OUAln'Ell
per
(8.lS8
$). llII=st 011 this Noae will a=oc each mr:m!h IIIId be
hJC 011 !he fust of Ibc fll!lowiD& lIIOIIIh. AlllllOOl'llllll awiDg on tim obliglttion are payable in full on or ~ Msrch 28th. 2009

bree

=

=

If l.cIxIcr ba$ DQt m;eiYCId !he fu1llllllOlIllI of my pIIyIDCI1 by !he Qld of 15 calc:odar days after !be elm it is due. Borrower will pay
laic chatge 10 LcDdcr. The amoIIII1 of !be c:barge will be 5~ of the overdlle paymcm of priDc;ipal1lIld iDI=st. Bcmov= agrees ttl pay
he la!e ~ pmmptly bat only
011 each 1.lI!I: paym::nt.

I

=

If tile LeDder seeks Ibc services of aD ~ (~ LcDdcr's employee or 0IIISide COlmSCl) to c:aforce my pxovisions of this
tile Deed of TnIst. Ibc COIISIIDCtion Loan Ag!r:em:Ill or Land Loan AgreemI:nt (if :my), or other promises of !he B<mowa: 115
~ in Ibc 10an IIocamcuts, !he LcDdcr sbaIl be entitled to
of its atIDI:III:y's fr:es and al6B of euforc:etDd4, and !he LcDdcr sbaIl
~ the rigbt 10 add 1hcsc fcc; and costs ttl !he priIlcipa1 balance of the 10an as they aa:nJe.
~OII:,

an

All persom liable eitlx:r DOW or ill the fu1mc for !he pay1DCII1 of this Noae each waive ptt:SClltDll:Dt, demaDd. IIIId DOtice of
aon-paymea1 of this NOlI:, and agree that my 11lO"Ii.fi<Ani0l1 of the temIS of pay1DCII1l!l1de zt !he request of my pc:san Iiablt: on tms Nee
shall in DO way impair tbeir liability on this Note.
Bomnver CXJIIII:ZIIS that in :my SIIit or action broogIn for !he foreclosme of !be Deed of Trust scauing tms Nme, a deficit:acy
judgmI:Dt f1JZj be IabD for my balance of debt IaIlIIiDing after Ibc applicztioIl of !be proceeds of !be IIJ)[tpged pn:ipcrty; and a1so
c::aments that. upon Ibc dct':imlt of !be Borrower the bolder of this Noae or a =:iver who is appoin!r:d by !he CCIIItt., f1JZj take possession
of 1hc tDOrtpgCd prcmiIe$ and cn1lect !he rems pcDding judicial or DOII-judicial foreclosme of !he Deed of Trost and apply Ibc net
I1:!lllIls tJpOIl this Note.
In my IICIion or ~ to re::aver :my SlIm provided for in thls NOIC, DO dcfcDse of (1) adcqDacy of sccmity or (2) !hat resort
must 5m be bad to securi1y or ttl :my o1hcr pe:son. sbaIl be assc:u:d.. All of the CO'II:IIlIIlt$, provisiom and 00DdiI:i0Ds COIWIiDed in 1his
NoIe an: made 011 bcbaIf of. and sbaIl apply to and billd tile rcspccIivc ctisttibaIz:es. pcrsonalteptdidltltiY5. $Ilcces&01S am! IISSiins of
tlIc Botrowa-, joilltly IDd $CYCDlly. Each am! ~ party signing or ~ this Noae is bound as a priDcipal am! DOt as satety,
gDzt1IIltor or in :my o1hcr capacity.

1'lli& Noee is se<:llmI by a Deed of Trest of even dale am:ting teal property located in CANYON
Coanty,
Idaho
, and !d'e:rc:Dc: is made in Ibc Deed of Trest for rights as 10 prcpaym:II1 or a=h::l:a!ion which 1I18.Y be in addition 10
those provided in this Note.
1'lli& Note is made with !d'e:rc:Dc: to llIId is 1X) be ccmsttued in acconlaDce with the laws of the State of .::Idah=o::.-_ _ _ , am!
applicable 12M :md ~ of the United States of America.

an

VAN ENGELEN DEVELOPMENT. INC

EXHIBIT NO.6

(Jot Sf

~ Washington Federal Savings

Continuing General Guar.mty Agreement

In this agreement "Guarantor" refers to each person. parmc:rship, corporation,
which signs this agreement, "Leuder" refers to Washington Federal Savings.
I.
to

as.~(lciation

or legal entity

Guarantor's Promise to Reimburse Leader for Bonvwer's Obliptioo to Leuder. To induce l..cndc:r
lend money or extend other credit to
VAN m::mm rey;;r1]"MENT, INC '
("Bon-ower")

-or-;:"tor-otbcr..,,--co-ns-,-,idemi:---:-·on.--,Guaranto----r-gnaramecs----payment--~to-,l:-end-.er-of-;:-a1-;';I-,Ob~ligaD:--"'·ons--'that:---:::-Borrower owes to
Lender now or in the future ("Guanmtor's Promise") as they DOW or may bc=aftcr be CIlUII'ICfaI'ed
("Obligations"). In other words, Guarantor agrees to pay every Ohligation that BorrCJWCT owes l...cndcr and
faiJs to pay when due. Guarantor's Promise c::xtcnd.~ to all Ohligations which Borrower owes Lender now or in
the

fu!IJ~.

Benerrt From Guarantor's Promise. Guarantor is either financially interested in the Borrower or will
receive other henefus as a n:sult of Guarantor' s Promise, If Guarantor is married, Guarantor's Promise is
made for the hendit nf Guarantor's community propcny (if any). Guar.uu:or herc:Oy waives and shall be
estopped from asserting any claim or defc.nse (if at all) against Lender that failure of Guaranror's spouse to
sign this agreement either (a) would invalidaIt this agreement as a whole or (b) render this agreement
unenfora::ahle against Guarantor's separatr: p~ or share of community property (if any).
2.

3.
WritIe:D Notice Needed to Withdraw Guarantor's Promise. Guarantor's Promise shall be a
conriuuing guaranty as to any present ()r futun: Ohligations Borrower owes L::nder and shall remain dfi:aive
until Lender actually receives written notice from Guarantor that Guarantor withdrdWlO Guarantor's Promise.
Guarantor's notice of withdrawal will have no c:ffea on Guarantor'$ Pr()mi.~ as to Ohligations the Borrower
owes Lender before Lender receives Guarantor's notice, or for renewals Of extensions of those Obligations
made after Lender receives Guarantor's notice or for attorneys' fees and all other costs and CXpc:llSCS incum:d
by Lender in eoforcing those Obligations. Also, notice of withdrawal by anyone else who has signed this
agreement will have no c:ffi:ct on Guarantor's Promise.

4,
Lender's Rigbt Not to Proceed Against BorroMr or Others. Guarantor's Promise is Guarantor's
joint and several obligation. Lender may enforce Guarmtor's Promise without attempting to collect
Borrower's Obligations from Borrower, any co-maker, any other guarantor, Of anyone else who is liable for
Borrower's ObligatiollS.
5.
Leader's Rigbt Not to Go Against CollateraL Lender may c:nforce Guarantor's Promise without
attempting to enforce Lender's rights in any coIIau:raI Lender now has or may later acquire a.~ security for
Borrower's Obligations.

6.
Other Rigbts of Leuder IUId Guanmtor's WaiYer or Notice.. Lender may do any of the following
things without Guarantor's permission and without notifying Guarantor, and this will not affect Guarantor's
Promise.
May c:xtc:nd the time for repayment of any of the Borrower's Ohligations.
(a)
(h)
May renew any of Borrower's Obligations.
(c)
May stOp lending mone:v or extending other credit to Borrower.
May make any other changes in its agrecmt:IIt with the Borrower.
(d)
(e)
May release Borrower or anyone else against whom Lender may have the right to collect
Borrower's Ohligations.
(f)
May exchange or release any collateral Lender now holds or may later acquire a.' =rity fur
Borrower's Obligations.
(g)
May apply any money or colJaterai received from or on hehalf of Borrower to the repayment of any of
Borrower's OhligatiODS in any order Lender wishes.
7.
GuaraDtor's AdditioDaI Waivers of Notice. Lender does not have to notify Guarantor (yf any of the
following evems aDd this will not affect Guarantor's Promise.
(a)
Lender does DOt have to notify Guarantor of Lender's acceptaDa: of Guarantor's Promise.
(b)
Lender does not have to notifY Guar.mtor when lender iends money or c::xtend.~ other credit to
Borrower or acquires Obligations ofBormwer.
(c)
Lender does not have to notify Guarantor of the Borrower's failure to pay Borrower's Obligation.~
when due, or of Borrower's failure to perform any other duty owed to Lender when required.

8.
Guarautor's Duty to Keep Infonned or tile Borrower's FJDaDCiaI Condition. Guarantor is now
adequarely informed
Borrower's ~ condition. aDd Guarantor agrees to keep so informed. Lender
does not have to provide Guarantor WIth any pn:seat or future information concerning the financial condition
of the Borrower. aDd this does not affect Guarantor's Promise. Guarantor has not relied on financial
inform.uion furnished by Lender.

of

9.
Guarantor's ~ to. p~ Rigbts AgaiDst Borrower. By paying Lender under this
A~ Guarantor may acqwre nghts agamst Borrower such as subrogation rights, Guarantor agrees not
to
any of those rights tmtil Borrower's Obligations to Lender have been paid in full .

=

'.0.
Guarantor's ~ of Other ~ts Against the Borrower. Guarantor as.<;igns to Lender all
nghts Guarantor may have m any proceeding uDder the U.S. Bankruptx;y Code Clr any =ivership or

EXHIBIT NO.7
00162

~ Washington Federal Savings

ContiDuing General Guaranty Agreement

In this agreement "Guarantor" refers to each person, partnc:rSbip, corporation. association or legal entity
which signs this agreement. "LeDder" refers to WashingUm Federal Savings.
1.
to

Guarantor's Promise to Reimburse Lender for Borrower's Obligation to Leader. To induce Lender
lCDd IIlOIlCY or extend other c:n:dit to
N:lRImiEST ~ c:tN>ANY, LlC

("BorTvwer")
-or-for=---otber-:--COIISI-"-·d:-er.m-"'·-on.--:GI=-.-apa-nror-gwu--ra-m-ecs-paymeut--:-to:--;I"'CDd-;-er--of~all""H"Oblru-;-:-ipnons-:-::' -~that-:'"'Borrowc:r~ owes to
l..eDder now or in the future ("Guarantor's Promise") as they now or may hereafter be CDlIIIIaiW::d
("ObtigatiODs"). In other words, Guarantor agrees to pay every Obligation that Borrower owes Lc:ndc:r aDd
fails to pay when due. Guarantor's Promise e:xu:nds to all Obligations which Borrower owes Lender now or in
the future.

2.
BeuerJt From Guarantor's Promise. Guarantor is either financially iDtt:rested in the Borrower or will
receive other be:Defits as a result of Guarantor's Promise. If Guarantor is marricd. Guaramor's Promise is
made for the benefit of Guarantor's community property (if any). Guarantor hereby waives and sball be
estopped from asserting any claim or defense (If ar all) against I..eDder that failure of Guarantor's spouse to
sign this agreement either (a) would iuvalidare this agreement as a whole or (b) render this agreement
UDenforceable against Guarautor's sepande property or share of commUllity property (if any).
3.
WriUeD Notice Needed to WI1hdraw Guarantor's Promise. Guarantor's Promise sball be a
CODtimling goaranty as to any preseDt or future Obligations Borrower owes Lender and sbalJ remain effi:ctive
unti\ Lender actually receives written notice from Guarantor that Guarantor withdraws Guarautor's Promise.
Guarantor's notice of withdrawal will have DO effect on Guarantor' s Promise as to Obligations the Borrower
owes l..eDder before Lender receives Guarautor's Dotice. or for n::newals or exten.~ions of those Obligations
made after Lcndc:r receives Guarantor's notice or for arrorneys' fees and all otbe1' costS and expenses ioc:urrcd
by Lender in euforcing those Obligations. Also, notice of withdrawal hy anyone else who has signr:d this
agreemem will have 110 effect 011 Guarantor's Promise,;
4.
Lc:nder's Ri:bt Not to Proceed ApiDst Borrower or Others. Guarantor's Promise is Guarantor's
joint and several obligarioD. Lender may enforce Guarantor's Promise without attempting to collect
Borrower's Obligations from Borrower, any co-mab:r, any other guarantor, or anyone: else who is liable for
Borrower's Obligations.
Lender's Right Not to Go ApiDst CoDateraJ.. I..eDder may enforce Guarantor's Promise withOUt
attempting to enforce Leuder's rights in any collateral l..eDder now bas or may later acquire as security for

5.

Borrower's Obligations.

Other Ri:R1s or Lender and Guarantor's Waiver or Notice. Lender may do any of the following
6.
things without Guarantor's permission and without notifying Guarantor, and this will not affect Guarantor's
Promise.
(a)
May extend the tiuie for repa.ytneIIt of any of the Borrower's Obligations.
(b)
May r=cw any of Borrower's Obligations.
May stop lending money or extending other credit to Borrower.
(c)
(d)
May make any otbr:r changes in its agrcc:ment with the Borrower.
May release Borrower or anyooe else against wbom Lender may have the right to collea
(e)
Borrower's Obligations.
(f)
May exchange or release any collateral Leodc:r now holds or may later acquire as security for
Borrower's Obligations.
(g)
May apply any money or collarera1 received from or OD behaJf of Borrower to the repayment of any of
Borrower's Obligations in any order Lender wishes.
Guarantor's Additional Waivers or Notice. Leodc:r does not have to notify Guarantor of any of the
following events and this will Dot affi:ct Gaarautor's Promise.
Lender does Dot have to notify Guarantor ofLcndc:r's aca:ptaDCe of GuarantOr's Promise.
(a)
(b)
Leodc:r does Dot have to notify Guaramar when lender lends money or extends other credit to

7.

(c)

Borrower or acquires Obligations of Borrower.
Leodc:r does not have to notify Guarantor of the Borrower's failure to pay BOITIlWCf'S Obligations
when due, or of Borrower's failure to perform any other duty owed to Leader when required.

8.
Guarantor's Duty to Keep 1nf'0I'UIt!d or the Borrowers FmaDCiaI Condition. Guarantor is DOW
adequarr:ly informed of Borrower's finaDcial condition. and Gnarantor agrees to keep so informed. Lender
does not have to provide Guarantor with any present or future information conccming the financial condition
of the Borrower, aDd this does not affi:ct Guarantor's Promise. Gnarantor has not relied on financial
information fumisbed by Lender.

9.
Guanmtor's ~ to.p~ Rights Against Borrower. By paying Lender under this
A~ Gnararttoc ~ acqtnre nghts agamst Borrower such as subrogation rights. Guarantor agrees not
to
any of those rights until Borrower's Obligations to Lender have been paid in full.

==

1.0.
Guarantor's ~1 of Other Rights Against the Borrower. Guarautor assigns to Lender all
rights Guaramar may have to any proceeding under the U.S. Banbuptcy Code or any receivership or

EXHIBIT NO.8
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~

~ Washlngton Federal Savings

ContinuiDg General GWIl'8Dty Agreement

In this agreement "GIIllrlIDtor" refers to each person. partnership, COIpOIlItion, association or Icgal entity
which signs this agrec:me:ut. "Leoder" refers to Washington Fcdc:raI SaviDgs.
1.
GuaraDtor's Promise to .Rambarst I..eudeI" for Borrowers 0bIigaticm to ~. To induce Lender
10 le:Dd IIIODeY or exteDd otber credit 10 --=BENRY~e=..·.2S'-lN~.:.-'%40II..'<-.AW;
_ _ _ _ _ _ _ _ _ _-:::=-_--...,=-("Borrower"}

-or-for""'---otber-=--'-"-nS1':'lden:---'oon.-,-:::G:"'uax-arnar--guar--a-:III-CC6-paym::ut--:-:IO:--;I-ender-;--'of"'all-;;-:Ob~li:-gaD~
'a-ns'"7
-:-;Borrower::-' owes to
that
Lender DOW or ill !he future ("Gn...""p "Ii ~") as they now or may hen:after be c:uume:r.ated
("0bIigati0us"). In oIhec words, GuaIautor agxeo 10 pay every Obligation. that Borrower owes LcDder aDd
fails 10 pay wilen dne. Guaramor's Promise e.m:uds 10 all 0bIigari0n.s which Borrower owes Lender DOW or ill
tile future.

BeDe6l From GuaraDtor's Promise. Guarmtor is either financially iD1cI:ested ill tile Borrower or will
receive o1hcr benefits as a n:salt of Guarantor's Promise. If GWIIlIIIlor is married, Guarantor's Promise is
made for Ihc bcDcfit of GuaIantors oommnnity property (If any). Guanmtor bercby waives aDd sball be
csroppcd from asserting any claim or deiensc (If aI all) against Lender that failure of Guaranror's spouse to
sign this agreement citbet (a) would invalidate this agrccmcot as a whole or (b) rc:.ncI« this agreement
1IDCDfuzceablc against Guarantor's separate property or sbaIl: of 00!T!!J!!lDity property [If any).
2.

WritteD Notice Needed to Withdraw GuaraDtor's Promise. Guanmtor's Promise sball be a
rotJorming guaranty as 10 any present or future Obligarions Borrower owes LeDder aDd sball remain c1feajve
until Lc:nder aauaIIy receives written notice from Guaramor that Guanmtor witbdr:aws Guanmtor's Promise.
Guaramor's notice of witbdr:awal will have 110 effect on. Guanmtor's Promise as to Obligations Ihc Borrower
owes Lender before Lender receives Guanmtor's notice, or for reo=wals or =ions of those Obligarions
3.

=

made after Lender receives Guaramor's notice or for attoIlICyS' fees aDd all oIhec
aDd cxpc:DSCS iDcumd
by Lender ill cnforcillg those Obligations. Also, notice of witbdrawal by anyone clsc who bas signed this
agrccmcot will have no effect on Guanmtor's Promise.

4.
Leudel"s Rjght Not to Proceed ApiDst Boo:owcc or Otbca. Guaramor's Promise is GWIIlIIIlor's
jow and seve:al obligation. Lender may CDfon':e GuaJ:antor s Promise without attempting 10 collect
Borrower's Obligations from Borrower, any c:o-makI::r, any otber guarantor, or myone else who is liable for
Borrower's Obligations.
5.
Leoder's Rigbt Not to Go Agaiust CoIIaleral. Lender may enforce Guaramor's Promise without
attempting to enforce I..ender's righIs ill any collaIeral. Lender DDW has or ImY iaIcr acquire as security for
Borrower's 0bIigari0ns.
6.
Otha: Rights of Leader uuI Guarautor's Waivei' of Notice. Lender may do any of Ihc following
thilIgs withoDt Gwmml:or's pc:rmission aDd without notifying Guarantor, aDd this will DO( affect Guanmtor's

Promise.
(a)

(b)
(e)

(d)
(e)
(f)

(g)

May cxtcod tile time for repayIIIImI of any of tile Borrower's Obligarions.
May D::IICW any of Borrower's Obligations.
May SlOp le:Dding 1lI)IlC)' or em:nding other credit 10 Borrower.
May make any other changes ill its agrccmcot wiIh tile Borrower.
May relcIIsc Borrower or myone else against whom Lender may have tile right to collect
Botrowcr's Obligations.
May exchange or release any collater.al Lender now holds or may larcr acquire as security for
Borrower's Obligarions.
May apply any lIlODeY or collaIeral. received from or on behalf of Borrower 10 tile repayment of any

of

Borrower's Obligarions in any order Lender wishes.
7.
GuaraDtor's Additional Waivers of Notice. Lender docs DO( have 10 notify Guarantor of any of tile
following events aDd this will not affect Guarantor's Promise.
(a)
Lender docs DOt have lD notify GuaImtor of Leader's acceptance of GwmmIor's Promise.
(b)
Leuder docs DOt have 10 notify Guaramor when lender leuIs 1lI)IlC)' or e.m:uds other credit to
Borrower or acquires Obligations of Borrower.
(e)
Leuder docs DOt have 10 notify Guarantor of tile Borrower's failure 10 pay Borrower's Obligarions
when dne, or of Borrower's failure 10 perform any other duty owed 10 Lender when required.

GuaraDtor's Duty to Keep Wormed of the Borrowers F'maDCiaI Coudidou. Guaramor is DOW
adequarcIy iDformed of Borrower's fiDanc:ial CODdition, aDd Guaranam agxeo 10 keep so informed. Leuder
docs not have 10 provide Guarantor wiIh any prescot or future information cooccming the financ:iaI condition
of tile Borrower. aDd this docs not affect Guarantor's Promise. Guarantor has not relicd on financiaI
information fumished by Lender.
8.

9.
Guaramor's Agreemeat to PostpoDe Rights Against Borrower. By paying Lender UDder this
Agrcemc:ut, Guaranam may acquire righIs against Borrower such as subrogation righIs. Guarantor agxeo not
lD c:xc:rcisc any of those rights 1IIIlil Borrower's Obligarions to Lender have bcco paid in full.

l~.
Guarautor's A~ of 0Iher ~ Against tile BoIl'Ower'. Guaranam assigns to Lender all
righIs ~uaramor may have m any proceeding UDder tile U.S. Bankruptcy Code or any receivership or
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Bryan Churchill
1
2

3
4
5

6

June 28, 2010

PROCEEDINGS
BRY AN CHURCHILL,
a witness having been first duly sworn to tell the truth,
the whole truth, and nothing but the truth, testified as
follows:

7
S
9
10
Il

12
13
14
15
16
17
18
19
20
21
22
23
24
25

EXAMINATION
BY MR. WOODARD:
Q. Bryan, can you state your full name for the
record, please.
A. Brian Michael Churchill.
Q. And Mr. Churchill, where do you reside?
A. 176 South Silverwood in Eagle.
Q. Okay. Have you ever had your deposition taken
before?
A. Yes.
Q. How many times?
A. Onetime.
Q. And how long ago was that?
A. I do not remember.
Q. Okay. Was it more than five years ago?
A. Yes.
Q. Do you recall what that lawsuit was about?
A. Not precisely, no.
1ge 5
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Was

Federal Savings v. Engelen

educational background?
A. High school graduate, Meridian High School.
One year college at Western Baptist College in Salem,
Oregon, and then Boise State University for one and a
half, two years.
Q. Did you get a degree from Boise State?
A. No.
Q. What did you study at Western Baptist and then
at Boise State?
A. General studies.
Q. Okay. Never got into a major?
A. No.
Q. Okay. How long have you worked in the banking
industry?
A. Since - rve been in the lending industry
since 2000 -- no, sorry. Since 1993.
Q. Okay. What did you do before that?
A. School.
Q. Okay. So your first job after you quit school
was in the lending industry?
A. Yes.
Q. And who was that with?
A. Norwest Financial.
Q. What did you do for Norwest?
A. Credit manager.
Page 7
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Q. Okay. Did it have to do with your employment
at the bank or at a bank? Let's strike that.
Did it have to do with your employment, or was
it a lawsuit that you were a litigant in?
A. Employment.
Q. Okay. Do you recall where you were employed
when you had your deposition taken?
A. Idaho Independent Bank.
Q. Okay. Well, since it's been a little while
since you've had your deposition taken, rn go over a
little of the preliminaries.
Probably the biggest thing is when 1 ask you a
question, I need a verbal response rather than a head
nod. So if it's a yes, no question, tell me "yes" or
"no" rather than shaking your head.
Can you do that?
A. Yes.
Q. You passed the test.
If you don't understand any of my questions,
please ask me to rephrase them or repeat it. I want to
make sure that the answers I get are from questions that
you've understood.
Can you do that?
A. Yes.
Q. Okay. Can you give me a brief sketch of your
Page 6
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Q. And how long were you a credit manager at
Norwest?
A. I did an internship from '93 to '94 and then
full time from 1994 until 1997.
Q. Where did you go in 1997?
A. To Commercial Credit.
Q. What did you do for Commercial Credit?
A. Assistant manager.
Q. And how long were you at Commercial Credit?
A. Three months.
Q. Okay. Where did you go from there?
A. Money Express Mortgage.
Q. Why only three months at Commercial Credit?
A. I wanted out of the consumer finance industry.
Q. Okay. What did you do at Money Express
Mortgage?
A. Loan officer.
Q. Okay. And I assume that was for home loans; is
thatA. Yes.
Q. And how long were you a loan officer at Money
Express Mortgage?
A. For about two years.
Q. What did you do after that?
A. Loan officer at Idaho Independent Bank.
Page 8
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1
Q. Okay. Did your job responsibilities, were they
2 different at Idaho Independent Bank than they were at
3 Money Express Mortgage?
4
A. Not much.
5
Q. Was it still mostly residential mortgage loans
6 that you 7
A. Yes.
8
Q. And how long were you at Idaho Independent
9 Bank?
10
A. Unti12002.
11
Q. SO that was about how many years?
12
A. About two years.
13
Q. Okay. Same job the whole time you were there?
14
A. Yes.
15
Q. What did you do in 2002?
16
A. Started with Washington Federal.
17
Q. What was your first job at Washington Federal?
18
A. Branch manager in the Pocatello office.
19
Q. And how long were you the branch manager at
20 Pocatello?
21
A. Until 2004.
22
Q. What did you do in 2004?
23
A. Transferred to Boise.
24
Q. And when you transferred to Boise, what was
25 your job position for Washington Federal?

Wash

n Federal Savings v. EngeJen

1 responsibilities are as the branch manager?
2
A. Manage the personnel there in the branch. The
3 lending goes through me.
4
Supervisor over the deposit side and lending
5 side in the branch.
6
How specific do you want me to get?
7
Q. I mean, basically you supervise all the banking
8 activities of the branch?
9
A. At the branch level, yes.
10
Q. Okay. Who do you report to?
11
A. Robert Link.
12
Q. And what's his title?
13
A. Divisional manager.
14
Q. Does your branch have a name?
15
A. Yes.
16
Q. What17
A. Boise main office.
18
Q. Okay. The only reason I asked is because you
19 said there were other Boise branches. I wondered how you
20 differentiated.
21
As the branch manager, do you participate in
22 the origination of loans?
23
A. Yes.
24
Q. Okay. Is there anybody else at your branch
25 that does that, or is that mainly your responsibility?

Page 9
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A. Branch manager.
And is that a position you still hold, or has
the title changed since then?
A. Position I still hold. Theyve added assistant
vice president to it.
Q. Okay. When they added the title, did they add
different responsibilities?
A. No.
Q. What are your responsibilities as the branch
manager?
Is there more than one branch in Boise for
Washington Federal?
A. Yes.
Q. Okay. So there are other branch managers than
yourself here in Boise for Washington Federal?
A. Yes.
Q. Do you have any supervisory capacity over the
other branch managers, or is it pretty much a horizontal
type position? Are you on the same level with the
otherA. Yes.
Q. Okay. No supervisory duties?
A. No.
Q. Okay. And I'm sorry, I think I interrupted.
Can you explain to me what your job
Page 10
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A. Mainly my responsibility.
Q. Do you recall when you first met the Van
Engel ens?
A. I don't recall the exact year. I know it was
at a lunch. I apologize. I don't remember the exact
date.
Q. 1 believe Mr. Sullivan testified that it was on
December 2nd of 2005 that he recalls introducing you to
the Van Engelens.
Does that help your recollection any?
A. Yes.
Q. Does that sound correct to you?
A. That does sound correct.
Q. Okay. Let me show you Exhibit No. 11.
Do you recognize this document?
A. Yes.
Q. I'm going to have you turn to page 19 of this
document. It's towards the back.
Is that your signature on page 19?
A. Yes.
Q. And did you understand when you signed this
that you were verifYing that the information provided in
these documents is true and correct?
A. Yes.
Q. Okay. Let's turn back to the second page.
Page 12
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A. I do not know.
Q. Okay. Have you looked through the bank's files
to see what guaranties were in existence with respect to
the Van Engelens?
A. Yes.
Q. And what guaranties did you find?
A. Guaranty for Van Engelen Development.
Q. And before we go on to the others, let me take a look at what's been marked as Deposition Exhibit
NO.7.
Is that the guaranty that you found from the
Van Engelens related to Van Engelen Development?
A. Yes.
Q. I think you were getting ready to explain to me
all the guaranties you found that were signed by the Van
Engelens.
What else did you finds?
A. To my recollection, we had a guaranty for
Henry's North 40 and a guaranty for Northwest
Development.
Q. So there were guaranties by - it is Van
EngeJens - for loans taken out by Henry's North 40 which
was an entity?
A. Correct.
Q. And then a guaranty for loans taken out by
Page 17
Northwest Development signed by the Van Engelens.
Northwest Development is also an entity,
correct?
A. Correct.
Q. Were you present at the signing of any of these
guaranties?
A. No.
Q. And in your response to Interrogatory No. I in
Exhibit 11, you state that you have knowledge regarding
the loans.
And then in the second sentence you say, "At
various times, Mr. Churchill met with one or both of the
individual defendants to discuss Van Engelen
Development's loan applications and the terms of the
subject loans."
What do you recall about discussions with the
Van Engelens about Van Engelen Development's loan
applications?
A. Can you define that a little more?
Q. It says you have knowledge of that. I don't
know how to get any more specific. I just want to know
what you have knowledge of based on what it says in this
interrogatory response.
A. There were a lot of discussions with Van
Engelen Development regarding various loans. So I guess
Page 18
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1 I'm asking exactly which discussions.
2
Q. What is the first discussion you remember
3 concerning the six loans that are at issue in this
4 lawsuit?
5
A. Which one?
6
Q. There are six loans. When did you first have a
7 discussion about any of the six loans?
8
A. The first discussion regarding any of these six
9 would have been for Carriage Hill, Phase 4. And I do not
10 remember the specific conversation that we had, but it
11 would have been a conversation regarding the development
12 of that, funds required for that development, loan
13 amounts required, and a request.
14
Q. Is it Loan No. 313170-3? Is that the loan that
15 was related to Carriage Hill, Phase 4?
16
A. I don't remember the specific loan numbers, but
17 that probably would be it.
18
Q. Okay.
19
A. Because it's the lowest numbering number. That
20 would have been my first loan with Van Engelen
21 Development.
22
Q. Do you remember any specific discussions about
23 what the terms would be for the loans?
24
A. I don't remember specific discussions on that.
25
Q. Let me ask you this: Did you review the
Page 19
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affidavits that Van Engelens filed in this lawsuit before
your deposition?
A. I believe so, yes.
Q. In those depositions, the Van Engelens talk
about a loan proposal that the bank made to them.
Do you recall making a loan proposal?
A. I would have made a loan proposal. I don't
remember what the exact terms would have been at that
time.
Q. Do you know if that would have been in writing
or not?
A. No, it wouldn't have been in writing.
Q. Typically are loan proposals in writing?
A. No.
Q. When is the first time that the terms of the
loan get put down into writing?
A. The loan documents.
Q. SO it's not until the notes and so forth that
it's put into writing?
A. Correct.
Q. And would that be accurate for the six loans
that are at issue in this lawsuit?
A. Yes.
Q. Okay. Do you remember the response that you
received from the Van Engelens to the loan proposal that
Page 20
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regarding the option as an exchange for his personal
guaranty to take a deed in lieu on one of the projects.
Q. Okay. And I believe we looked at, with
Mr. Sullivan, an asset classification report that you
prepared that talked about that in the January '09 time
frame you had that conversation with Mr. Van Engelen.
Is that what your recollection is of that?
A. Yes.
Q. Okay. After the loans closed, would any
conversations of that type concerning these loans, would
those have been noted in the asset classification
reports?
A. Can you rephrase? I'm not sure I understand.
Q. Let me back up.
What do you typically note in the asset
classification reports?
A. The asset classification reports are usually
only filled out when we start to see a concerned asset.
Q. Okay. And I think Mr. SuJIivan talked about
you guys have a numbering system for evaluating assets,
and he talked about one through eight.
When is it that you start noting things about
the assets and the loan in an asset classification
report?
A. When they get past a score of three where we
Page 25

Wash'

1
A. The loan files.
2
Q. SO the loan files that the bank produced, you
3 went through all those prior to today?
4
A. Not page by page, yes.
5
Q. You browsed through?
6
A Yes.
7
Q. Unfortunately I'll tell you I've looked through
8 them page by page.
9
I think you said you didn't recall what the
10 terms of the loans were that you discussed, but I take it
11 those terms would be in the closing statement, correct,
12 in the note and the deed of trust?
13
A. Yes.
14
Q. Do you recall what percentage of a down payment
15 was required for any of those six loans?
16
A I do not recall.
17
Q. Do you recall whether there was an interest
18 reserve required at the beginning of any of those loans?
19
A I know there was interest reserves. I don't
20 remember which ones or what amount.
21
Q. Or at what time they were required?
22
A. Correct.
23
Q. Do you remember if the credit was provided for
24 commissions, the closing statements?
25
A. I don't remember.
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have a concern that they need to be downgraded from a
three to anything else.
Q. So if there were discussions about personal
guaranties after the loans were downgraded to a four or
five, those would have been noted in your asset
classification reports?
A No, not always.
Q. Okay. Would they have been noted anywhere
else?
A. Not that I can think of.
Q. Okay. Your counsel has produced some calendars
to us that you kept.
Other than those calendars, is there any place
that you kept notes of conversations that you've had with
borrowers or guarantors?
A. Not that I can think of.
Q. Other than this conversation in January where
Craig asked you to take or asked the bank to take a deed
in lieu and release him from the guaranties, do you
remember any other conversations with either one of the
Van Engelens about the guaranties post closing of the
loans?
A Not that I can remember.
Q. What documents have you looked at regarding
this lawsuit prior to your deposition?
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Q. Do you recall Craig Van Engelen ever telling
you that he wouldn't take out the loans if personal
guaranties were required?
A. No.
Q. Did you ever tell him that personal loan
guaranties were not required?
A. No.
Q. Okay. This document, the one you've got right
there, which is Exhibit No. II, can you turn to page 117
And there is a Request For Admission No.4.
Do you see that?
A. Yes.
Q. It says, "Admit that at the closing on the 2005
loan the terms included approximately I percent (between
9 and II percent) down, an interest reserve of
approximately 50,000 (between 47,000 and 50,000), and
that the defendants were not required to sign a personal
guaranty at closing."
And in Response to Request For Admission No.
4, which you have - we established earlier that you
verified - it says, "Plaintiff objects to the request on
the basis that it was vague, in particular, the plaintiff
was unable to identify the 2005 loan as defined by the
defendants. Without waiving such objection, plaintiff
denies same."
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Q. Is there any mention of a personal guaranty in
that deed of trust?
A. Not that I can see.
Q. I'm not going to take the time to go through we could do this exercise with each of the loans.
Would you dispute, if I represented to you that
I've been through all those documents for each ofthe
loans and they're the same other than the amounts and
dates as the documents for Loan 313170-3?
A. I'm sony. Can you rephrase that again?
Q. Yes.
I've been through the files for each of the
loans, the six loans that are at issue. I've looked
through the documents. And none ofthe documents for any
of those loans mention a personaI guaranty either.
Would that surprise you?
MR. WISHNEY: I'm going to ask you to rephrase your
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question.
When you say any of the documents, you're talking
19
20
about the note, the deed of trust, the type of documents
21
we're looking at as Exhibit 25?
MR. WOODARD: Yes. WIth that clarification.
22
THE WITNESS: The question was would that surprise
23
24
me?
Q. (BY MR. WOODARD) That none of them contain a 25
Page 33

reference to a personal guaranty.
A. No.
Q. Is there any document that would have been
given to the Van Engelens that would have referred to the
personal guaranty other than the personal guaranty
itseli?
A. Not that I can think of.
Q. Do you know if the guaranty was included in the
documents given to the Van Engelens when any of these six
loans closed?
A. I do not remember that.
Q. You don't recall gathering it and making it a
part of the loan closing documents?
A. Not that I can recall.
Q. Look at request for Admission No.5, again, in
Exhibit 11. It will be on the next page from where
you're at Actually, I guess it starts on the prior page
under "Responses." I'm sorry.
In Request For Admission No.5, it says, "Admit
that no document relative to the 2005 loan references the
guaranty."
And defining the 2005 loan as any of these six
loans that are at issue in this lawsuit, would the answer
to that request for admission stay the same?
MR. WISHNEY; For clarification, just again, when
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you refer to document, when you say relative to the
loans, are you again limiting that to the MR.. WOODARD: No.
MR.. WISHNEY: So you're saying MR.. WOODARD: Yeah. Other than the guaranty
itself - I'll make that limitation because we know there
is the guaranty.
Other than the guaranty MR.. WISHNEY: And the loan write-ups?
MR.. WOODARD: The what?
MR. WISHNEY: The loan write-ups, the cards that
Dale talked about.
MR.. WOODARD: Let's talk about documents that were
shown to the - that's a good clarification. Let's talk
about documents that were shown to the Van Engelens.
Q. (BY MR.. WOODARD) If we take the definition of
the 2005 loan as being the six loans at issue in this
lawsuit and we take the word documents defined as
documents that were shown to the Van Engelens at or
before the closing of these six loans, would the answer
to Request For Admission NO.5 change?
A. I'm not sure I completely understand what
you're asking.
Q. Okay. Well, Request For Admission No.5, and
we'll take the definition - I'll re-ask the question
Page 35

rather than making it based on Request For Admission No.
5.
A. Okay.
Q. Do you admit that none of the documents that
were shown to the Van Engelens prior to or at closing for
these six loans mentioned the existence of a personal
guaranty?
A. I do not believe any of the loan documents that
would have been shown them at the closing on these loans
would have - would have referred to the personal
guaranty. There would not have been a need for that.
Q. Would any other documents other than the
guaranty have been shown to the Van Engelens that
referred to the guaranty prior to the closing of these
loans?
A. Can you rephrase that again? I'm sorry.
Q. Yeah.
What I'm trying to get at is were there any
documents shown to the Van Engelens prior to the closing
of these loans that mentioned the existence of a
guaranty, excluding the guaranty itself?
A. Not that I can recall.
Q. Did you know about the guaranty at the time of
closing the first of the six loans?
A. Yes.
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A. I don't know why. It's - other than the
guaranty is continuing, so - from the time it's signed
on.
Q. Okay. Before I leave this topic, Ijust want
to be sure.
Other than the conversation with Craig in
January of2009, you don't recall any other conversations
with the Van Engelens about the personal guaranty at
issue in this lawsuit?
A. Specific conversations, no.
Q. Do you know whether he had any other
conversations?
Other than I know you said it was your custom
and practice in closing. Other than that?
A. Not that I remember.
Q. Okay. Some of these loans were modified and
extended, correct?
A. It looks like it, yes.
Q. Do you know whether the personal guaranties
were mentioned at any of the extensions any other time
during when the extensions were taking place?
A. Can you defme that a little bit?
Q. Well, at some point you discussed extending
some of these loans, correct?
A. Correct.
Page 41
Q. And the loans were extended, correct?
A. Correct.
Q. During those discussions on extending the
loans, do you recall any conversations about the personal
guaranties?
A. With whom?
Q. The Van Engelens.
A. Not that I can remember.
Q. Okay. Do you recall conversations with people
within the bank?
A. Each guaranty would have been noted on my
approval card.
Q. And when you sought approval for the
extensions, that would have been one of the things you
would have told your superiors, that this is why we need
to get it extended, one of the bases for extending it is
the personal guaranty?
A. The guaranty would have continued and therefore
noted on each additional approval.
MR WOODARD: Why don't we take a quick break.
(Break taken from 1:58 p.m. to 2:09 p.rn.)
Q. (BY MR. WOODARD) We talked about earlier that
you found in the files that there were two other
guaranties, one for Henry's North 40, correct?
A. (Witness nods head.)
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Q. And one for Northwest Development, correct?
A. Correct.
Q. \\'hen did you learn of the existence of those

two guaranties?
A. The Northwest Development I would have noted
prior to my first loan with Craig -- with Van Engelen
Development, which was to Northwest Development. Henry's
North 40, when I located the file.
Q. Okay. And the first one, do you recall whether
that was to -- because my recollection, I think we have
-- the note may be there in front of you. And if not, I
may have to grab it, but I thought that one was to Van
Engelen Development. I could be wrong.
A. You're correct.
Q. SO then do you recall when you learned of the
Northwest Development guaranty?
A. Yeah. As I stated, it would have been prior to
my first loan with the Van Engelens.
Q. Was your first loan to them something different
than any of these six loans?
A. Yes.
Q. And it was a loan to Northwest Development?
A. Yes.
Q. That answers my confusion.
What is your understanding of what a deed of
Page 43
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reconveyance?
A. Deed of reconveyance, to my understanding,
releases the deed held by Washington Federal or by an
entity.
Q. Okay. It basically reconveys the deed to
somebody else, correct?
A. Correct.
Q. Do you know if there are any rights or
obligations that go along with that? Is it basically
just reconveying the deed?
A. I don't know any specifics.
Q. I'm going to show you what was marked in one of
the prior depositions as Deposition Exhibit 10. This
is - Mr. Van Engelen testified that this is his
calendar.
And if you could turn to the page - there is a
little number at the bottom that says YE. If you could
turn to YE 137.
And it shows a note there, "Closing with Bryan
Churchill, Carriage Hill."
Do you recall participating in a closing about
February 18th of2005? That number appears to be a phone
number. It doesn't really look to be a loan number to
me.
A. I don't remember specifically.
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Q. That's the bare ground that hadn't been
developed yet, correct?
A. Yes.
Q. And then the last one is for Phase 4, correct,
of Carriage Hill?
A. Looks like it, yes.
Q. And as of writing this - do you write this on
the date that it's assigned? Is that typically when you
prepare these?
A. Typically. It may be done over a couple-day
period.
Q. But it's pretty close in time to the date of
things on that date?
A. Yes.
Q. SO it looks like as of May 19th, 2008, you
state under "Action Plans" that "In addition, all the
interest reserves have been used and future payments will
come from our borrowers. For this reason, we will be
meeting with the borrowers this week to discuss our
course of action."
Do you recall having a discussion with the
borrowers within a week of May 19th?
A. I don't remember specifically.
Q. Do you remember anything that was discussed
with them?
Page 49
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A. No. Unfortunately there were a lot of these.

Q. There are a lot of these.
I'll go to September 3rd, '08. It's 6390.
Do you recognize this document on page WF6390?
A. Yes.
Q. And is that your signature on it?
A. Yes.
Q. And it looks like this was being signed off by
some other folks; is that correct?
A. Yes.
Q. Is that because you were changing the grade for
the loan?
A. I don't remember.
Q. And it looks like you're recommending in the
recommendation, "This is for the same three loans we
discussed earlier, the one for the Phase 4, the one for
the bare land, and the one for Phases I and 2, that the
loans be downgraded to a 6.
A. Yes.
Q. And what's the non-accrual list?
A. It's a method of tracking.
Q. Explain that to me.
A. I'm not sure I understand specifics on how
Page 50

Seattle tracks their accruals versus non-accruals.
Q. But this was on the - pardon me.
This was off the non-accrual list and it was
being moved to the non-accrual list?
A. It appears it was on the accrual list and being
moved to the non-accrual list. Or that was the
recommendation at that time.
Q. Under the "Action PlanfTime Frames," so we're
talking September 3rd, 2008, in about the middle you say,
"WFS is currently in negotiations with Craig and Kristen
to establish a forbearance agreement with them and give
them more time to liquidate their inventory."
Do you have recollections about negotiations
for a forbearance agreement?
A. Yes.
Q. Do you remember kind of the time frame over
which these negotiations occurred?
A. I do no remember an exact time frame.
Q. Do you remember if you prepared a forbearance
agreement?
A. I do not remember. I do not believe I did.
Q. Okay. I want to show you what's previously
been marked as Exhibit 20.
Do you recognize this document?
A. Yes.
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Q. Is this a workout proposal that the Van
Engelens submitted to you?
A. It is a workout proposal. I do not remember
who submitted it.
Q. You don't remember if it was from the bank or
if it was from them?
A. Correct. I don't remember.
Q. I'm going to show you another workout - this
one right here. I'm going to show you Exhibit 21. It's
a proposed forbearance plan.
Have you seen that document before?
A. Yes.
Q. Do you know who prepared that document?
A. I do not.
Q. Do you know whether it was prepared by the bank
or by somebody on the Van Engelens side?
A. I don't remember. I'm sorry.
Q. Okay. Putting the documents aside, do you
remember what happened with the negotiations for the
forbearance plan?
A. Not specifically.
Q. Do you have any recollection of why an
agreement wasn't able to be worked out?
A. Not specifically. I know there was not one
worked out. I don't remember exactly why.
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Q. Who were those with?
A. I don't remember specifically.
Q. Did you have any discussions with Dale Sullivan
about that?
A. Dale would have probably been involved in
those, yes.
Q. Bob Link?
A. Probably, yes.
Q. And I think you testified Bob was your
immediate supervisor, correct?
A. Yes.
Q. Is Dale Sullivan in your chain of command?
A. Yes.
Q. Is he Bob Link's supervisor or A. No.
Q. Is there somebody between him A. It's a little different structure than that.
Q. Okay. How does that structure work?
A. Bob Link reports directly to Seattle. I'm not
positive who - depends on the loan type on who he would
report to.
And Dale Sullivan also reports to Seattle
depending on the loan type.
Q. Okay. So I guess it's kind of a sometimes
answer?
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Who made the decision at the bank to foreclose
on the properties secured by these loans in Exhibit I?
A. I don't remember.
Q. And Mr. Sullivan talked about during his
deposition that the bank policy is to credit bid the
amount of the appraisal, the appraised value of the
property, at the time of the foreclosure sale.
Is that your understanding?
A. I'm not sure how that works. I'm sorry. I
don't know.
Q. Were you involved at all in choosing what
amount to credit bid at the foreclosure sales?
A. No.
Q. Do you know who was?
A. I'm not sure who makes that decision.
Q. Just you know it wasn't you?
A. Correct.
Q. Do you know whether the bid amount was more or
less than the appraised value at the time of the bid for
any of the properties?
A. I do not know. I don't remember.
Q. Have you looked at any of the appraisals for
the properties that were secured by the six loans?
A. Yes, but not recently.
Q. And just to make sure, you didn't have any
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A. Correct.

Q. The asset classification reports, when you fill
those out, are they distributed to anybody?
A. I pass them to Bob Link.
Q. And then Bob Link decides when they are going
to get passed on to anyone else? Or do you know whether
they get passed on?
A. I don't know when they go up the chain of
command.
Q. Okay.
(Deposition Exhibit No. 26 was marked.)
Q. (BY MR. WOODARD) Do you recognize Exhibit 26?
A. Yes.
Q. Is this a Washington Federal form?
A. No.
Q. No? Okay. I'll tell you that I pulled it from
Washington Federal's files.
Do you know who filled this out?
A. I would have assumed Craig and Kristen.
Q. You didn't have any involvement in filling it
out, did you?
A. No.
Q. Let's go back to Exhibit 1, to the complaint
that we've been looking at, which is the chart of all the
loans.
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involvement in detennining the price at which to bid at
the foreclosure sales?
A. Not that I can remember.
Q. Okay. And as you sit here today, you have no
knowledge as to whether the bid price was more or less
than the appraised value?
A. No.
(Deposition Exhibit No. 27 was marked.)
Q. (BY MR. WOODARD) Gloria Henson, she works at
the branch that you're manager of, correct?
A. Correct.
Q. How long has she worked there?
A. A lot longer than me.
Q. Has she? Okay.
A. Yes.
Q. And what's her position?
A. Loan coordinator.
Q. What does a loan coordinator do?
A. Processes loans, draws loan documents.
Q. She's basically in charge of the documents,
preparing the documents?
A. The loan documents.
Q. Do you know who Judy Warner is?
A. Yes.
Q. Who is Judy Wamer?
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A. Yes.
Q. Is that what you believed, then, that they had

other than to hold on to property?
A. Not that I can remember.
Q. Do you know who would have knowledge of the
bank's intent in that regard?
A. Specifically, I don't know.
Q. Okay. Has the bank put any structures on any
of the lots that it acquired?
A. Not that I know of.
Q. Would you know whether the bank has sold any
lots?
A. Not that I know of. But I wouldn't know for
sure.
Q. Are you aware of any written documents,
internal memos or anything from the bank, regarding what
the bank intends to do with the properties that it
acquired?
A. Not that I know of. There may be some
documents there I do not know, that I can remember.
Q. Okay. Other than these six loans and it sounds
like you did one loan for Northwest Development, did you
do any other loans with entities owned by the Van
Engelens?
A. I believe I did two loans to Northwest
Development.
Q. Do you remember basically what time frame that

the ability to make these projects work?
A. Yes.
Q. What is your understanding of why these
6 projects failed and the loans went into default?
7
A. I'm sorry. Can you rephase that?
8
Q. Yeah. Do you have any understanding of what it
9 was that put these projects into default?
lOA. Other than lack of payment?
11
Q. And what created the lack of payment?
12
A. Lack of sales.
13
Q. Downturn - the market slowed, correct?
14
A. I would assume so, yes.
15
Q. If the sales had stayed at the historical level
16 they were at when the project began, it's likely they
17 wouldn't have gone into default, correct?
18
MR. WISHNEY: Objection to the form of the question.
19
TIIE WITNESS: I can't speculate as to what would
20 happen in the future.
21
Q. (BY MR. WOODARD) And these branch cover
22 sheets, those are internal documents, correct?
23
A. Correct.
24
Q. Those aren't given to the borrowers or the
25 guarantors?
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would have been?
A. It would have been prior to the loans to Van
Engelen Development, but not specific dates.
4
Q. And were those loans paid off?
5
A. Yes, I believe they both were.
6
(Deposition Exhibit No. 28 was marked.)
7
Q. (BY MR. WOODARD) Mr. Churchill, the reporter
8 has handed you what's been marked Deposition Exhibit 28.
9
Do you recognize this document?
10
A. Yes.
11
Q. Who does this document go to?
A. From my completion, it would go on to Robert
12
1

1

A. Correct.

2
3

2
3

Q. (BY MR. WOODARD) The bottom e-mail on that

13 Link.
14
Q. Did you fill out the information in this? It's
15 signed by you.
16
A. Yes.
17
Q. If you turn to the conclusion on the last page,
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which is WF 005912, you state there in the third
sentence, "Washington Federal Savings has a very good
history with the Van Engelens and we have never lost
money on any of their ventures. They're well rooted in
our valley's real estate market, and they have the
experience and ability to build and sell these homes."
Was that a true statement at the time you made
it?

(Deposition Exhibit No. 29 was marked.)

page of Exhibit 29 looks like an e-mail from you to
Kristen Van Engelen and Dale Sullivan and Bob Link.
Do you recall this e-mail?
7
A. Not specifically, but it is an e-mail from me,
8 it looks like.
9
Q. And it contains a forbearance plan, correct?
l O A . Looks like it.
Q. Is this a forbearance plan that you came up
11
12 with?
13
A. No.
14
Q. Do you recall where this was from?
15
A. It would have been passed on to me, but I don't
16 remember exactly who it would have come from.
Q. Somebody at the bank?
17
A. Most likely, yes.
18
19
Q. Looks like you were then sending it to the Van
20 Engelens, correct?
A. Yes.
21
22
Q. And this is the bank's proposal? This is a
23 proposal that the bank is making, right?
24
A. Looks like it, yes.
Q. Looks like you say, "perposing," but I think
25
4
5
6
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A. Aside from those three?
Q. Yes.
A. No.
Q. And were you hiring a Realtor to sell those
three homes?
A. Yes, from what I understand.
Q. Okay. Do you remember who you hired?
A. I believe on each of those homes Andrea Coddens
with the Woodhouse Group sold those properties.
Q. Why were you forwarding on this information to
- is it Jim Chertudi?
A. Yes.
Q. Why were you forwarding that information on to
him?
A. It was probably something he asked for.
Q. Was he involved in that decision to hire
Realtors to sell those houses?
A. I do not remember specifically. I believe he
probably was.
Q. Do you know what his role is in the bank?
A. He is an appraisal review officer and an REO
officer.
Q. Is he part of the special assets division?
A. Specifically he sits in Boise administration,
but I'm not sure which group he's counted under.
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A. No, not specifically.
Q. Do you remember talking to - strike that.
Was it the bank's position that at the time,
October 31, 2009, for the bank to be interested in an
offer, it had to be over market value for the bank to
even consider it?
A Not that I can recall, no.
Q. That wasn't a position that you had, at least,
at the bank?
A. Not that I can specifically remember.
Again, as I mentioned before, from what I
understand, we were holding the properties and they were
not for sale.
Q. SO if somebody came in and wanted to buy them,
they wouldn't have been sold?
A I wouldn't know. They would have had to have
gone up past me.
Q. SO just so I understand, are you denying that
this conversation ever took place?
A I don't remember the conversation.
Q. I don't know if that quite answers the
question.
The don't remember, is it you don't remember so
you can't deny or admit whether it took place? Or is it
no, I don't think this ever happened?
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Q. Is he involved in the bank's efforts or lack of
efforts to dispose of properties it acquired through the
foreclosure sales?
A. At times. It depends, yes.
Q. Why does it depend?
A. Some properties will be forwarded directly to
Seattle and Seattle will handle them directly. Others
are handled here in Idaho.
Q. Do you know which ones here he's handling or if
he's handling any of them?
A. I don't remember.
(Deposition Exhibit No. 33 was marked.)
Q. (BY MR. WOODARD) Do you recognize the bottom
e-mail on Exhibit 33? I assume you don't because they
didn't go to you, but I want to make sure.
A. Not that I can remember.
Q. Can you read through the second e-mail to
yourself and I'll ask you a few questions about it.
A. Okay.
Q. Do you have any recollection of talking with
Theresa Lorsey?
A. No, I don't.
Q. And I assume I pronounced her name right.
Do you have any recollection of anything that
was discussed in this e-mail?
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A. It's just as I stated. I don't remember the
conversation.
Q. But it was Washington Federal's position, at
least at that time, as far as you understood, that they
were going to hold on to the properties?
A. I can only assume that since they were not
listed for sale.
Q. Are they listed for sale at this time as we sit
here today?
A. As I mentioned, there are some lots in Carriage
Hill Phase 4 I believe that are listed.
Q. Do you know how many?
A. I don't.
Q. And you don't know why the bank is holding on
to the properties?
A. I don't have any specific knowledge of that.
Q. Do you have any general knowledge of that?
A. Can I assume we're just not willing to sell
them right now?
Q. Because you're waiting for the market to get
better?
A. Again, that would just be speculation.
(Deposition Exhibit No. 34 was marked.)
Q. (BY MR. WOODARD) And we've just handed you
what's been marked as Exhibit 34.
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1
Q. And how long were you in that position?
2
A. Maybe a year.
3
DALE SULLIVAN,
Q. Okay. What did you do after that?
4
a witness having been first duly sworn to tell the truth,
A. Moved to Boise.
5
the whole truth, and nothing but the truth, testified as
Q. And is that when you began working for
6 Washington Federal?
follows:
7
A. It is.
8
Q. What was your first job responsibility at
EXAMINATION
9 Washington Federal?
BY MR. WOODARD:
10
A. I was - actually was a subsidiary company of
Q. Mr. Sullivan, could you state your full name
11 United First Federal, which was actually the company I
for the record.
12 went to work for, and that was United Security Mortgage,
A. Dale Sullivan.
113 and I was the construction lending manager.
Q. And where do you reside?
I
14
Q. And how long did you serve in that position?
A. Boise, Idaho.
15
Q. And can you briefly just describe for me your
A. Couple years. And then that position became a
16 loan officer position.
educational background?
17
Q. Okay. What's the difference between the
A. I've got a bachelor's degree in business from
18 manager position and a loan officer position?
Oregon State.
119
A. Well, Washington Federal acquired United First
Q. When did you get that?
20 in July of 1987. And at that point, they changed a lot
A. 1982.
Q. Have you ever had your deposition taken before? 21 of titles and responsibilities. And United Security
22 Mortgage Company, the subsidiary of United First, was
A. Yes.
23 dissolved. And so at that point, those of us that were
Q. How many times?
24 with the mortgage company became employees - moved into
A. Three or four.
25 Washington Federal, if you will.
Q. SO are you familiar with the process?
tge 5
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A. Yes.
Q. Okay. Part of the process is the head nods

won't work. You need to answer yes or no A. I understand.
Q. When I ask you a yes or no question, you need
to answer audibly.
A. I understand.
Q. If you don't understand any of my questions,
please ask me to rephrase it or reword it so that you can
understand it.
How long have you worked for Washington
Federal?
A. 25 years.
Q. After you completed your degree in 1982, where
was the first place you worked?
A. People's Savings in La Grande, Oregon.
Q. What did you do there?
A. I was a loan officer.
Q. And how long were you employed as a loan
officer at People's Savings?
A. Two years, I believe.
Q. Okay. Where did you go after that?
A. Portland, Oregon.
Q. And what did you do there?
A. I was a manager for Willamette Savings.
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Q. Okay. Did your responsibilities change at all?
A. Not really.
Q. SO just same job, different company, different

title?
A. Well, to some extent, yes. The mortgage
company had offices in Denver, Sun Valley, Idaho Falls,
Twin Falls. And those were all closed. And so -- and I
had previously worked with those managers in those sites.
SoQ. Okay. Did you have oversight over those
managers before the purchase by Washington Federal?
A. Not directly, I wouldn't say. It was more of
a -- almost a coaching role. I wasn't their supervisor.
Q. Okay. Explain to me what you did as a loan
officer at Washington Federal, what your daily job
responsibilities were.
A. Made loans.
Q. Okay.
A. I mean, that's Q. I mean, what does that entail?
A. I'm not sure how to answer that question.
It's - I was responsible - when I was a loan officer
for Washington Federal, I was responsible for originating
new loans, primarily construction and land development.
And whatever - it could be any loan that we would make.
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It could be a mortgage loan.
Q. I mean, you went out and interfaced with the
borrowers?
A. Yes.
Q. Or they came in?
A. Yes.
Q. One way or another, you were the bank's contact
with the borrowers?
A. Yes.
Q. Okay. As a loan officer, did you make
decisions on what the terms of the loans would be, or
were those decisions made by somebody else?
A. Well, there were parameters that we - here are
the terms under which we grant certain types of credit.
And those are pretty well spelled out. They have been
for years.
So as a loan officer, did I decide that they
were going to be something else than that? No.
Q. Okay. Let me make sure I understand.
So it sounds like the bank had certain policies
for under what circumstances they'd loan money. And if
the borrower fit within those policies, then did you make
the ultimate decision on whether the loan would be
approved for those borrowers that fit within the
guidelines, I guess?
Page 9
A. As a loan officer, did I have credit authority?
Q. Yes.
A. No.
Q. Okay. I'm sorry. Thank you for asking the
better question.
Who had the credit authority?
A. We have levels ofloan committees at Washington
Federal. We have a division loan committee, and then we
have senior loan committee, and then we have executive
loan committee. And each of those have different levels
of authority.
Q. Okay. Of those three committees, how are they
tiered? Is the division the lowest and the executive the
highest?
A. Yes.
Q. And senior, I guess, would be in the middle,
then?
A. Right.
Q. And is it a dollar threshold that gets you from
one loan committee to another? Or how does that work?
A. Generally, yes.
Q. Okay. And you say "generally."
Are there other circumstances that change
whether it would go from one committee to another?
A. Well, there could be if, for example, a lender
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submitted a loan request that the dollars may have been a
senior - or say a division loan committee level, the
division could approve it but chose not to. Then we have
a no foul, no harm appeal process, and that lender can
always say I want that appealed to the next level.
Q. And a lender, you mean - is that the loan
officer that asks for the appeal? Or who is it?
A. Or branch manager.
Q. Okay. Wherever the loans originate?
A. The loan originator generally, yes.
Q. How many people served on the division - I
guess at the time that the Van Engelens took out the
loans that are at issue in this lawsuit in the late 2005
through early 2007 time frame, how many people served on
the division level loan committee?
A. If my memory serves me right, at that time I
believe there were three.
Q. Do you know who they were?
A. Bob Link and June Pugrud and perhaps John
Pirtle.
Q. And are those folks all located in Boise, or
were they elsewhere?
A. They were in Boise at the time.
Q. And who was on the senior loan committee at
that time?
Page 11
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1
A. At that time, 2005, again, I'm -- you'll have
2 to forgive me. My memory is 3
Q. Yeah.
4
A. I was on it. There was a gentleman in Seattle
S named Jim Cady.
6
Q. Is that K-a-d-y?
7
A. C-a-d-y.
8
Q. Okay.
9
A. Colleen Wells was in Seattle. And I think Mike
10 Bush.
11
Q. And would that be true also for the 2006 time
12 frame? I think most of these loans were taken out in
13 2006.
14
A. I think so.
15
Q. Okay.
16
A. That's - the makeup of those committees has
17 changed a little bit since then. But I think that
18 occurred after 2006.
19
Q. Okay. How about the executive level committee?
20
A. At that time?
21
Q. Yeah, at that time.
22
A. I believe it was Chuck Richmond, Jack Jacobsen,
23 and Roy Whitehead.
24
Q. What is your current position at Washington
25 Federal?
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He was a Realtor, and I was in the real estate lending
business. So our paths crossed. It's a small town.
Q. When did you first begin loaning money to
entities owned by the Van Engelens for the development of
real estate? By "you," I mean Washington.
A. To entities owned by the Van Engelens or to the
Van Engelens?
Q. Either one.
A. I think I did business with Craig back in probably in the early '90s, perhaps sometime in there. I
think we did - I think I may have done a small
development loan for him probably in the early '90s. I
can't recall the specifics.
Q. Do you know if there was a personal guaranty
attached to that loan? Or was it to him individually?
A. I don't recall specifically whether it was to
him. If it was to an entity, there would have been a
guaranty.
Q. Is that a bank policy?
A. Yes, it is.
Q. Anytime you loan money to an entity, you
require a personal guaranty?
A. That is our policy.
Q. Are there any exceptions to that policy?
A. I can't think of one.
Page 17
I'm aware of a large credit in Oregon where
there are two parties to the entity that we loaned money
to. One of those is a publicly held company and they did
not sign a guaranty. The other party did sign a
guaranty.
But this publicly traded company has, as we
understand, specific rules regarding default. And they
have - I believe on two occasions have - when the
appraised value of the project had declined, they came in
and paid the impairment down by several million dollars.
Q. Okay. Are you aware of any other circumstances
where paying a real estate development loan was made to
an entity and a personal guaranty was not required?
A. No, I don't.
Q. Okay. And that's over your career at
Washington Federal?
A. Yes. I certainly can't think of any. I'm not
going to tell you that it's never happened, but I will
tell you that ifit happens, it's extremely rare.
Q. Okay.
A. And there are extenuating circumstances that
would certainly come into play that I can't address. But
it's extremely rare. If it ever happened, I can't think
of one.
Q. Okay. I want to hand you - well, I1l hand
Page 18
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1 the court reporter first Exhibit 11.
2
(Deposition Exhibit No. 11 was marked.)
3
Q. (BY MR WOODARD) Mr. Sullivan, the reporter
4 has just handed to you what's been marked as Exhibit No.
5 11.
6
Take a second to look through this and let me
7 know if you've seen this document before.
8
A. I have not.
9
Q. Okay. Do you recall being asked by Bryan
10 Churchill or any other bank employees to provide
11 information for discovery responses in this lawsuit?
12
A. I don't know that I have been asked by a bank
13 employee.
14
Q. Okay. I'm going to ask this question, but I
15 don't want you to tell me what was told to you by
16 counsel.
17
Were you asked by counsel to provide
18 information for the discovery responses?
19
A. We've had discussions, but I don't know that
20 I've ever been asked to provide any 21
Q. I don't want to know the substance of your
22 discussions with counsel.
23
A. Yeah.
24
Q. And if you can turn to the second page. And
25 actually, on the first page, the interrogatory to the
Page 2.9
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bank is, "Identify all persons who have knowledge of any
facts which may be relevant to any issues in this case."
Then it asks the bank to describe the knowledge that
those individuals may have.
And on page 2, there is in bold, that's your
name, right, in the middle of the page?
A. It is.
Q. Can you take a second and read that paragraph
to yourself under your name, and then we'll talk about
it.
A. Okay.
Q. The first sentence there, it says that you have
knowledge about loans that were extended to Van Engelen
Development and/or Northwest Development in 2002,
including the execution of personal guaranty agreements
by the individual defendants for the loans extended to
both entities.
What knowledge do you have regarding what's
stated in that first sentence?
A. Well, eight years later-Q. And I do recognize it's eight years later.
A. Thank you.
I certainly recall that at that point we were
lending money to those entities, I think both entities.
I don't recall the - I can recall specific subdivisions
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A. I don't know.
Q. What is your understanding of the difference
between a continuing guaranty and just a personal
guaranty?
A. I don't know necessarily that there is. That's
a pretty broad question. I don't know that there is a
difference.
You would have been - in banking, when you are
anticipating continued loans to an entity, you would
have - it makes sense to have a continuing guaranty
rather than have to sign a new guaranty every time a
customer comes in to borrow money.
Q. And the reason it makes sense is that
continuing guaranty then applies to any loans they take
out after they sign the guaranty?
A. Exactly. That's what it says in the first
paragraph.
Q. And it stays in place until the borrower sends
something in writing saying - not the borrowers, but the
guarantor sends something in writing saying we no longer
want to be bound by the guaranty, correct?
A. They can revoke the guaranty, but it's only
effective for loans made after that date.
Q. Okay. So continuing guaranties, I mean,
they're better for the bank. Bank gets one signed and
Page 25
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I'm sure they would not have signed it otherwise. Nor
would we have extended credit without it.
So do I recall the specifics of a conversation
at that time eight years later? Come on.
Q. Well, I need to know yes or no.
Do you recall A. No, I do not.
Q. Okay. Do you recall whether you explained to
them that this guaranty would be continuing and would
apply to loans that were taken out - any loans that were
taken out up to the time they revoked the guaranty?
A. Specifically, I do not.
Q. Okay. Do you know if anybody else from the
bank would have had that conversation with them prior to
or at the time they signed this guaranty?
A. I do not.
Q. Okay. Let's take that time frame off of the
question.
Do you recall any conversations with the Van
Engelens regarding this guaranty, Exhibit No. 7?
A. The meetings in late 2008 that were held in our
conference room, I don't recall that we specifically
spoke to the guaranty, but it was my takeaway from that
meeting that they clearly understood the guaranty was in
force and they were bound to those guaranties.
Page 27
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A. Those are your words.
I2
Q. Well, am I correct or not?
3
A. It's one less form that people have to sign.
I,
45~'
And it generally makes life easier on both sides of the
table.
Q. And it's done; the bank doesn't have to worry
8
about it anymore?
9
A. I don't know ifI would say "worry." I don't
know what you're getting at here.
110
Q. Do you remember having any conversations with III
the Van Engelens regarding this continuing guaranty?
I 12
113
Let me put a time frame on that. I'm sorry.
A. Yes. Thank you.
114
Q. Up to and at the time they signed this
15
continuing guaranty, do you recall having any
16
17
conversations with them about the guaranty?
A. I don't recall specific instances.
18
Q. Who from the bank would have spoke with the Van 19
Engelens about the requirement of signing this continuing 20
guaranty and what it means?
21
A. I believe it would have been me.
22
Q. Okay.
23
A. Mr. and Mrs. Van Engelen knew clearly that
24
their guaranty was required at the time they signed this.
25
Page 26
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anything about - let me strike that.
Before we go into the 2008 meeting, do you
recall any conversations about the guaranties prior to
the 2008 meeting?
A. I do not.
Q. Okay. Do you recall when this 2008 meeting
took place?
A. Well, the affidavits you've showed me says it
was November, December of 2008. And that's probably an
accurate time frame.
Q. Okay. And just so you understand, this isn't
an affidavit. It's discovery responses, usually that are
put together by the la\ry'ers with input from the clients.
But it's not a sworn statement by you.
A. Okay. I understand.
Q. Okay. But you don't disagree that it was
probably in the November, December 2008 time frame?
A. That seems about right.
Q. Do you remember what the context was for these
discussions?
A. Well, they were having a difficult time selling
lots in their projects. And we sat down to try and talk
about some ideas and things that we might be able to do
to help them in that regard, things that - different
Page 28
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A. Yes.
Q. Okay. When a borrower signs a continuing
guaranty and they then take out subsequent loans after
they had signed the continuing guaranty, are there any
bank policies regarding what the bank needs to disclose
to the borrowers about the existence of the continuing
guaranty?
A. Not that I'm aware of.
Q. Is there a bank policy requiring whoever's
dealing with the borrowers on a subsequent loan to remind
them of the existence of a continuing personal guaranty?
A. I think. if people read the first paragraph of
the guaranty, that wouldn't be necessary. We anticipate
that our borrowers can read.
Q. Okay. I'mjust asking if there is a bank
policy that somebody do that.
A. No.
Q. Do you have any knowledge of what, if anything,
was said to the Van Engelens concerning the existence of
this continuing general guaranty, which is Exhibit No.7,
when the Van Engelens took out the loans that are at
issue in this lawsuit?
A I do not
Q. Do you know if the existence of a continuing
guaranty is noted on the closing statements for
Page 33
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subsequent loans?
A. I don't know.
Q. Do you know if it's indicated on any of the
documentation that is given to the borrowers or the
guarantors with regard to a subsequent loan?
A. I don't know.
Q. Do you know whether there are any guaranties
signed by the Van Engelens that are at issue in this
lawsuit other than Exhibit No. 7?
A. I don't know.
MR. WOODARD: Dave, why don't we take a quick little
break. I'm going to change topics. Let me just make
sure I've done everything on this topic.
(Break taken from 9:54 am. to 10:08 am.)
Q. (BY MR. WOODARD) Mr. Sullivan, at the time Van
Engelen Development took out the loans that are at issue
in this lawsuit, should the existence of a continuing
guaranty been disclosed to the Van Engelens by the bank?
A. I don't see Why.
Q. And that's because they had signed it and it
says that it's continuing?
A. Exactly. If they read the first paragraph, it
was very clear. It's ail future borrowings.
Q. So I guess would you have the same answer to
the question of whether the existence of the continuing
Page 34
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guaranties should have been noted on the closing
statements for the loans at issue in this lawsuit?
A Excuse me? Ask that - would you please
restate that?
Q. Let me ask it differently.
Should the existence of the continuing
guaranties have been noted on the closing statements for
the loans at issue in this lawsuit?
A I don't see why. We're dealing with
experienced borrowers. These are not rookies.
Q. Okay. Do you recall how long it usually took
with the Van Engelens for the closing of the loan, to go
through the documents and sign them?
A The sitting down Q. Yeah. The sitting down and closing the loan.
A I don't recall.
Q. 20 minutes?
A Every one of them could have been different
Sometimes the borrower was the Van Engelens or somebody
else comes in and they're in a hurry and they just want
to sign documents and go. Sometimes they want to visit
Sometimes you go to lunch. It can be ten minutes; it can
be two hours.
Q. Okay.
A There is no set timeline on how it should
Page 35
happen.
Q. Okay. And I wasn't asking if there was
timelines. I was just asking if you have a recollection
of how long it usually took with the Van Engelens.
A. The last time I would have been involved with a
closing with them would have been eight years ago. So
how long it took, I'm sorry, I can't tell you.
Q. Okay. Was the last closing you would have been
involved with been in 2002 when they signed this
continuing guaranty?
A. Probably. And, again, I'm not even entirely
certain that I would have done that closing.
Q. Is there a way we can find out who would have
done that closing?
A. Go back to the documents. It might have been
who notarized the note - excuse me. I think the deed of
trust requires a notary. I'm not a notary. so I would
have had somebody - even if I was there I would have had
somebody assist me.
Q. Okay. Do you know whether the loan documents
and this guaranty for the loan in 2002 when this guaranty
was signed, do you know whether those documents were
provided to the Van Engelens in advance of them signing
them?
A. I don't recall.
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1
1 forms in here.
2
2
Correct.
That's
the
one
I'm
asking
about.
Q.
3
3
A. The asset classification form is simply a form
4 when we believe that we have a troubled credit or
4
5 potentially troubled credit who is no longer a pass
5
6
6 credit, as the bank would call it. This is a form to
7 upgrade or downgrade a particular loan.
7
8
8
Q. And I noticed on some of these reports there is
9 a numerical grading number. It looks like some say that
9
10 ifs being downgraded to a four and then it goes to a
10
11 five and a six and a seven.
11
12
12
Do you know, can you explain to me how that
13 numerical grading process works?
13
14
14
A. Certainly. We have one through eight as our
15 asset classifications. One being the best, generally an
15
16 impeccable credit. Ones are so good they generally don't 116
17 really exist.
17
18
18
Q. Okay.
19
19
A. Generally the average grade is a three. That's
20 what we refer to as a pass credit, threes and fours.
20
21
21
Five is what we refer to as special mention or
22 watch list.
22
23
23
Six is a substandard loan.
24
24
Seven is doubtful.
25
25
And eight is considered a loss.
Page 41

say 25 percent or A. Well, in late 2008, was there a significant
number, higher than normal? Yes.
Q. How much higher than normal, would you say?
A. Probably triple what we would normally see.
Q. But you're not sure whether that would be a
majority of the loans or not?
A. It wouldn't have been a majority.
Q. Okay.
A. Our nonperforming assets in the bank peaked at
about 5 or 6 percent.
Q. But it was triple what it had been normally?
A. Probably.
Q. Can you turn - there are what we call Bates
stamps at the bottom of the page. It's a WF number.
A. Okay.
Q. Turn to the stamp that's 3559, which is towards
the back.
A. They're not numerical.
Q. You're right. They're not. I just thought
about that. Actually why don't you hand it to me and
I'll find it for you. They're not numerical. They're
actually in date order.
Okay. Document Bates No. WF 03559, which is
part of Exhibit 12.
Page 43

Q. Okay. Is there heightened requirements for
watching the loans and the assets under each
classification number? I guess after you get into the
five, six, seven, eight range?
A. Well, of course. Those are - once a loan
becomes a watch list credit, a five, if you will, yeah,
they're under more scrutiny. They're reviewed quarterly
in a problem loan review meeting that's held throughout
the company. And every quarter, every loan that's rated
five or worse is reviewed in that meeting.
Q. Is that classification, what is the adequacy of
the security? Does that factor in at all to the A. Oh, yes.
Q. SO it's not just whether the loan is in
default, but it's how good the security is?
A. A lot offactors. And certainly a credit can
be current. Interest paid current, not matured. But
because you've got a collateral problem, you've got a
substandard credit.
Q. Okay. Do you remember, in late 2008, were the
majority of the loans under your supervision, were they
in a classification of a five or higher? Not just the
Van Engelens, but rm talking in general?
A. A majority? That's a pretty broad question.
Q. Well, I don't know how to - I don't want to
Page 42

Under the section "Action PlanslTime Frames,"
it says, "All three of these loans are currently in
foreclosure with trustee sales dates of April 16,2009."
So at least as of February 20th, 2009, it looks
like foreclosure proceedings had been instituted; is that
correct?
A. That's correct.
Q. It says, "In early January, Craig Van Engelen
came to WFS and wanted to offer a deed in lieu of
foreclosure on the above-mentioned Loan No.3. He wanted
to offer this in exchange for a release of his personal
guaranty."
Do you have any recollection of meeting in
early January with Craig Van Engelen?
A. I did not have that discussion with Craig.
Q. Okay. Did Bryan Churchill, ifhe had that
discussion, did he report it to you?
A. Yes.
Q. And what do you recall being told about that
discussion?
A. Well, basically what it says right here in - I
think this is a very accurate portrayal of that.
Mr. Van Engelen believed there was some equity
in those lots. I think he thought he could get them sold
prior to the foreclosure date, but apparently offered to
Page 44
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that rather it was difficult to fmd something that made
sense in terms of - when you say lending, I assume that
you're referring to contradiction and land development?

2
3

Q. Yeah.
A. In that period of time it was difficult to find
projects that made sense. We never stopped, but you've
still got to fmd a project that -

5
6
7

1

4

Q. And let's talk about individual homeowners,
8
people who had the bank curtailed or had they - let me
9
strike that.
10
Had the bank's willingness to lend money to
11
homeowners, potential homeowners, changed between let's 12
say 2006 and 2008?
13
A. No.
14
Q. Was there any increased requirements for
15
homeowners to get borrowers, borrowers who wanted to
16
purchase homes and lots, to get approved for loans
17
between the '05 and '06 time frame and '08 and '09?
18
A. Not at Washington Federal.
19
Q. You were going to say something else. What
20
were you going to say?
21
A. Well, you have to understand that we never got
22
into the subprime lending. We never did what we thought
23
were ridiculous loans that were being made at the time.
24
We never did that.
125
Page 491

1

So we never changed our policies when things
got a little more difficult in the market because we had
never loosened them up. There was nothing to tighten.
4
We hadn't changed.
5
Q. Did the number of loans that the bank issued to
6 home buyers and lot buyers, did those d~ease between
7 2006 and 2008, 2009?
..
8
A. Yes.
9
Q. Do you know to what magnitude?
l O A . Well, construction lending and land lending
11 virtually dried up. Because, you know, the - there just
12 wasn't demand for - there was too much inventory in the
13 market. Mortgage lending slowed.
14
But, again, it wasn't because we tightened up.
15 We didn't change our lending policies.
16
Q. Who at the bank made the decision to sue the
17 Van Engelens on the personal guaranties alleged in this
18 lawsuit?
19
A. I don't know. I think there was probably a
20 number of people involved in that decision.
21
Q. Do you know who those people would have been?
22
A. Probably was Bryan Churchill, myself, Bob Link,
23 and Mark Schoonover.
24
Q. Okay. Anybody else that you can think of?
25
A. I can't think of anybody else.
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Q. Was it a collective decision?
A. Yeah.
Q. Would there have been any written
communications internal to the bank regarding that
decision?
A. Probably not.
Q. Do you use e-mail much?
A. Not like some banks. Not like some companies.
And we haven't had it for very long.
Q. How long have you had it?
A. E-mail we've probably had - we had internal
e-mail for a while, probably dating back to 2005 or 2006,
somewhere in there we started. And then we added
external later, but we never really got to a modem
system until about a year ago.
Q. Okay.
A. And we still don't. I get a fraction of
e-mails that my colleagues at other banks get. We just
don't use it much.
Q. Okay. I'm going to have you look at page
WF3561 of Exhibit 12, which is an asset classification
report dated 11/1712008.
And, again, in the "Action PlanfTime Frames"
box, there is a statement that begins a little past
halfway down, it says, "WFS and the Van Engelens were
Page 51
unable to come to an agreement on a forbearance
agreement. It appears that they are out of money at this
time. For this reason, all three of these files have
been turned over to David Wishney to begin the
forbearance process."
MR. WISHNEY: Did you mean "the foreclosure
process"?
MR. WOODARD: I meant the foreclosure process. I
read that incorrectly. So they've been turned over to
David Wishney to begin the foreclosure process. It would
have been great if there would have been a forbearance
process.
Q. (BY MR. WOODARD) Is that your recollection,
that around November 2008, the files had been turned over
to Mr. Wishney to begin the foreclosure process?
A. Well, I'm going by the document here. It
appears that that was the case, yes.
Q. Okay. And is it your recollection that at
least by this time the bank had decided that you wouldn't
be able to work out a forbearance agreement?
A. That's probably accurate, yes.
Q. We had talked just a little bit earlier about
the forbearance agreement and why the bank didn't enter
into the one that the Van Engelens proposed.
Do you remember - let me back up.

Page 501
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the - those loans were paid offby the Van Engelens
and/or their entities?
A. It certainly appears that way, yes.
Q. Okay. Did you ever tell the Van Engelens that
the bank never loses money on development ground?
A. I can't imagine ever making that statement.
Q. Okay. Why is that?
A. Well, it's a stupid statement. I mean, say
never?
Q. WellA. I don't understand -- I don't even understand
the statement, to be honest with you.
Q. Has the bank ever lost money on development
ground it acquired through foreclosure?
A. Certainly, yes.
Q. Can you think of some projects where that
happened?
A. Yes.
Q. Can you name a couple for me?
A. No.
Q. Do you remember who the developers were for any
of those projects?
A. Yes.
Q. Can you name some of those developers?
A. I'm not sure I want to go there. I think -Page 57
I've answered the question. We do lose money.
Q. And I'm asking the name of developers that you
lost money on their developments.
A. Chafee Construction in Seattle. Villa at Palm
Valley, Arizona
Q. Are those recent, in the last few years?
A. Both of those are, yes.
Q. How about prior to 2006?
A. Well, I think that's - yeah, over the years
we've certainly taken our lumps. Any bank has. If you
want specifics, you're going to have to give me the
opportunity to go back and do the research. To ask that
question now is just absurd.
Q. Well, I'll disagree with you that it's absurd.
A. Well, you're asking for specifics. Come on.
Q. I'mjust asking for the names of the projects.
We can move on from that.
(Deposition Exhibit No. 19 was marked.)
Q. (BY MR. WOODARD) Mr. Sullivan, take a second
and look through this document and let me know if you
recognize it.
A. I do.
Q. Who is Jack Jacobson?
A. Jack Jacobson was an executive vice president
in Seattle at the time that I sent this. His title was
Page 58
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1 executive vice president and chief lending officer.
Q. Was he on the executive loan committee?
2
3
A. Yes.
4
Q. And this document, is this something you
5 submitted to him to get approval for some of the loans
6 that are at issue in the lawsuit?
7
A. Ask me that again.
8
Q. Let me ask you a better question.
9
What was the purpose of sending this document
10 to Mr. Jacobson?
11
A. I submitted a loan to him that was beyond my
12 limit and needed executive loan committee approval. So I
13 would send an abstract, if you will, of the loan
14 documents. And at the time I'd fax it up because we
15 didn't have scanning capability at the time.
16
Q. Okay. And it looks like - take a second and
17 read that middle paragraph. And then I have a question.
18
A. Okay.
19
Q. I was asking about the middle paragraph on the
20 first page of this document. Do you recall - strike
21 that.
22
It appears to me that one of the reasons you're
23 sending this up to Mr. Jacobson is to get his approval,
24 or I guess the executive committee's approval for the Van
25 Engelens' - it looks like not to put a down payment for
Page 59
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these loans. Or can you explain to me what you were
asking in that paragraph?
A. Well, we were giving them credit for the
appreciation in the value of the site. They were - if
you look at the [mal sentence in that paragraph, they
were putting $200,000 into it, which was to be paid at
the closing. And so it was - we were wanting to make
sure that there was enough of their skin in the game, but
we were also giving credit for some of the appreciation.
Q. Okay. So part of the upfront money that they
were putting in was you were giving them credit for the
appreciation of the property?
A. Um-hrnm.
Q. Okay.
MR. WISHNEY: You need to answer audibly.
THE WITNESS: Yes. Sorry.
MR. WOODARD: Thanks, Dave.
THE WITNESS: I realized it after I'd done it.
Q. (BY MR. WOODARD) Do you know if Mr. Jacobson
approved your proposal on giving them credit for the
appreciation of the property?
A. I don't recall specifically whether it was
approved as I submitted it or whether it was somewhat
modified. But - I just don't know.
Q. And I guess it all depends on what the
Page 60
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there somewhere, but I'll show you my copy - it's also
dated August 14th, 2002, correct?
A. Yes.
Q. Would those have been the loans at which this
continuing guaranty was first required?
A. Could be.
Q. Okay. If those were the only loans on that
date, would that be the case?
A. Probably.
Q. Okay. And the amount of both those loans is
$63,000 apiece, correct?
A. Yes.
Q. SO I guess in comparison to the loans we're
talking about at issue in this lawsuit, they're of a much
smaller amount, correct?
A. Yes.
Q. Do you remember what those loans were for?
A. I don't.
Q. Is there any way to tell? Would the deed of
trust tell you?
A. Well, they're secured by Lot 2 and Block 4 of
the Colony subdivision, Colony 2 and Lot 3, Block 4 of
the same subdivision.
They are coded in our loan system as Type 207
loans, which is generally loans on land. But what they
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relationship any longer effectively and needed to band
that off to Bryan ChurchilL
And that was - my recollection was that was
the lunch at which we - I wanted to introduce Bryan to
Craig and Kristen. I also knew on that date - I
couldn't tell anybody, but I also knew that I was going
to Phoenix. And I did ten days later. And I was down
there for seven months.
So I knew that I wasn't going to be able to
deal with the relationship effectively. And they needed
somebody who could do a better job than I could because I
was going to be gone a lot.
Q. At the time of the meeting, do you know whether
the Van Engelens, them or their entities, had any
outstanding loans with Washington Federal?
A. I don't recall v.l1ether that's true or - I
don't know.
Q. Okay. But your recollection is the purpose of
that meeting was to introduce them to Bryan Churchill?
A. Yes.
Q. And basically pass the torch to Bryan
Churchill?
A. That was my intention.
Q. Do you remember anything that was discussed
during this December 2nd, 2005, meeting?
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are for, I couldn't tell you.
Q. SO you couldn't tell me if they're a lot loan,
but you know that at least the code is there for land,
and they were secured by lots in the Colony subdivision?
A. Certainly looks that way, yes.
Q. Let me ask it this way: Did you ever approach
the Van Engelens in the 2005 time frame about getting
more of their business?
A. I don't believe I did, no.
Q. Okay. Do you recall having a meeting at all
with Craig Van Engelen to that effect around that time
frame?
A. I think it was a meeting in December of - a
lunch meeting in December of 2005 at which Bryan
Churchill was present. And I think the date is right. I
think it was December 2nd. We went to Angell's.
And really the purpose of that, we had done
loans throughout the year, 2002. There was a loan made
in 2003 to Henry's LLC. So we had continued to provide
development financing all along.
And in 2005, I was concerned because I had been
gone on traveling quite a bit during the year of2005. I
was in Portland for three months on a temporary
assignment, and I'd traveled quite a bit. And I was
concerned that I just couldn't handle their - the

the passing of the torch?
A. Well, it was a pleasant lunch. Again,
5 you're four and a half years later. The relationship was
6 fine. We trusted the Van Engelens. I was unaware of
7 anything other than it being a very pleasant lunch.
8
Q. Let me ask you about - you just made a comment
9 about trusting the Van Engelens.
l O I n your dealings with the Van Engelens, had you
11 ever found them to be dishonest in any respect?
12
A. No. They had always done what they agreed to
13 do and paid back the loans that they had gotten from the
14 bank.
15
Q. As to this meeting in 2005 - well, let me
1 6 strike that.
17
Do you recall ever in 2005 learning that the
18 Van Engelens were upset with you for any reason?
19
A. No.
20
Q. Okay. Do you remember any issues with them
21 believing that you breached any confidences or shared any
22 private information of theirs?
23
A. No.
24
Q. Okay. And they never raised that with you?
25
A. No.
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job would that have been?
A. Again, that may have been a collective decision
as to what to bid. Well, the amount to bid would have
been driven by the appraisaL
Q. If the amount wasn't at the appraised value,
who would have made that decision?
A. Well, we may not have bid the exact appraised
value because we would also deduct for certain costs.
Q. The foreclosure costs?
A. The foreclosure costs, exactly.
Q. Okay.
A. And I think Mr. Wishney has some input into
that as well.
Q. And I don't want to get from you what
Mr. Wishney told you.
Who would be the person at the bank who would
have the most knowledge about the foreclosure process
that took place and the bidding and the amount that was
bid and how that decision was made?
A. On these specific loans?
Q. On these specific loans, yes, the ones that are
at issue in this case.
A. Probably Bryan Churchill.
Q. The bank acquired the properties that were
secured at these foreclosure sales; is that correct?
Page 73
A. That's my understanding, yes.
Q. Do you know what the bank's done with those
properties since they've been acquired?
A. I do not I've not been involved with that.
Q. Who would know that?
A. I would imagine Bryan would be aware of that
and he would work in concert with our REO department in
Seattle.
Q. And is there somebody in particular at your REO
department that he'd be working with?
A. Locally Jim Chertudi provides assistance and
guidance. And the manager of the REO department in
Seattle is Ron McKenzie.
Q. And for the record, can you define what the
"REO department" stands for?
A. Real Estate Owned. Actually, we call it
special assets.
Q. Doyou?
A. I apologize. The old banker in me, we called
it REO, but the new term is special assets.
Q. And Jim Chertudi was Bryan's contact, for the
most part, with that division?
A. I think you'll have to ask Bryan how that
relationship worked.
Jim is here in Boise and has a great deal of
Page 74
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experience in dealing with bank-owned properties. And he
is a resource.
Q. I mean, what is his basic job?
A. Jim is our local appraiser, appraisal manager,
manages our appraisal process. And also aids, is kind of
a local contact guy with bank-owned properties.
Q. Disposing of those properties and what to do
with them?
A. Exactly.
Q. You mentioned two properties, one in Washington
and one in Arizona, that the bank lost money on.
Did they sell those projects and then lose
money in the sale, or were those projects where you had a
write-down and you were holding the property to A. Write-downs.
Q. And the plan is you'll do something later with
the property?
A. Well, yes.
Q. Would you consider the Van Engelens to be
experts in marketing real estate?
A. Yes.
Q. That's part of why you chose to lend money to
them, correct?
A. That certainly helped, yes.
Q. Could the bank have mitigated its damage by
Page 75

1 marketing these properties that it acquired to the Van
2 EngeJens?
3
MR. WISHNEY: Objection to the fonn of the question.
4
Are you talking about post-foreclosure?
5
MR. WOODARD: Post-foreclosure, after obtaining the
6 properties.
7
MR. WISHNEY: And mitigated damages in tenus of when
8 versus when?
9
MR. WOODARD: Well, if they have a deficiency that
10 they're talking about because they're saying they lost
11 money, could they have made money on seIling these
12 properties had they marketed them with the Van Engelens?
13
MR. WISHNEY: You're assuming the Van Engelens could
14 sell it? I'm asking you to clarifY the question.
15
MR. WOODARD: Well, I have. Ifhe doesn't
16 understand it - right now you're giving a speaking
17 objection.
18
THE WITNESS: Well, I don't understand the question.
19 I mean, it's20
Q. (BY MR. WOODARD) Do you understand what it
21 means to mitigate damages?
22
A. Yes.
23
Q. What does that mean?
24
A. It means to reduce or offset.
25
Q. And then the bank has a loss, right? If it
Page 76
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Q. To your recollection, nobody from Boise would
have input in that?
A. They may have input. But, a.:,oain, the appraisal
recollections are pretty specific. And the appraiser is
looking for that engagement letter. He's looking for
certain things. And so it's a fairly regulated process.
Q. Did you have any input in the instructions that
8
were given to the appraisers for the properties that are
9 at issue in this case that were appraised for the
10 foreclosure process?
11
A. I don't recall that I did.
12
Q. Did you have any input in choosing who the
13 appraiser would be?
14
A. No.
15
Q. Do you know whether Bryan McColl borrowed any
16 money from Washington Federal?
17
A. I do not.
18
Q. Do you know whether he's personally guarantied
19 any money that Washington Federal has lent?
20
A. I don't know.
21
Q. How long do you expect your borrowers and
22 guarantors to keep their files?
23
A. How long do we expect our borrowers and
24 guarantors to -- that's entirely up to them.
25
MR. WOODARD: I think I'm done. Let's tak~ a quick
Page 81

1 situation?
2
A. Not to my knowledge.
3
Q. Is there any portion of the bank employees'
4 income that is tied to bonuses based on the performance
5 of the bank?
6
A. The performance of the bank?
7
Q. Yes.
8
A. Yes.
9
Q. Would that be true for Mr. Churchill?
10
A. Component of his bonus, yes.
11
Q. And would that be true for you?
12
A. Yes.
13
Q. Okay. And does the approximate percentage vary
14 by employee? Or the component? Or maybe it's not even
15 based on a percentage. How does that component work?
16
A. It's - for the division people, the division
17 staff, there is a formula that's in - and part of that
18 is the profitability of the bank. Part of that is
19 production, loan production, deposit growth, different
20 things.
21
For me I'm a - attached to the corporate
22 office in Seattle. And mine was entirely on23
Q. Profitability of the bank?
24
A. Profitability of the bank. And we haven't had
25 those lately except for this last quarter, and that was
Page 83

break and then I'll make sure.
(Break taken from I 1:44 a.m. to 11:47 a.m.)
Q. (BY MR. WOODARD) Have you talked with anybody
other than your counsel and other than when your counsel
was present about the deposition today?
A. My wife.
Q. Okay. Other than your wife, did you have any
conversations with Bryan Churchill about the deposition?
A. Just that it was occurring. And I relayed to
him some of the advice I'd been given by previous counsel
in other depositions just on general stuff.
Specific to this case -Q. Yeah. I assume it's how to answer truthfully
and stuff, but not the facts of this case?
A. No.
Q. And I guess I asked that specifically to Bryan
Churchill.
You know, other than your wife and counsel,
have you discussed the substance of the facts of this
case in preparation for your deposition with anybody
else?
A. And I haven't discussed the substance of the
case with my wife. She simply knew I had a deposition.
Q. Has the bank had any discussion with other
banks about the Van Engelens and their financial
Page 82

1 ruined by an acquisition.
2
Q. Okay. Do you know whether the bank's hired any
3 private investigators to follow the Van Engelens?
4
A. I don't know. And I'd be -- no, I don't. I'd
5 be stunned. That's not our - come on.
6
Q. You haven't authorized that?
7
A. Good Lord. What a question.
8
MR WOODARD: I don't have any other questions.
9
10 (Whereupon the deposition was concluded at 11 :52 a.m.)
11
****
12
(Signature requested.)
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PROCEEDINGS

2
3

GLORIA HENSON,
a witness having been first duly sworn to teU the
truth, the whole truth and nothing but the truth,
testified as follows:

4

5
6
7

8
9
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EXAMINATION
BY MR. WOODARD:
Q. Ms. Henson, could you please state
your full name for the record.
A. Gloria J. Henson.
Q. And, Ms. Henson, have you ever had
your deposition taken before?
A. No.
Q. Okay. I'll give you just a few
background things before we get into the
substance of your testimony. Probably the most
important thing is when I ask you a question,
sometimes they're yes-or-no questions. And we
tend to, in normal conversation, nod our head or
shake our head in response or give an "uh-huh."
For purposes of the deposition, we
need to say yes or no so that the transcript
comes out clear.
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25

Washington Federal Savings v. Engelen

position, what your job responsibilities are.
A. I process loans when we get in a new
loan application. I process them and set it up
on the computer and order, like, the
verifications of employment or deposit, order the
credit report, title. Actually, from top to
bottom. I do the loan documents when they've
been approved.
Q. Okay. So once the loan's been
approved, you prepare all the documents that are
signed at closing?
A. Yes.
Q. And what do those documents typicaily
include?
A. WeIl, it depends on if it's a
construction loan, a custom construction, or a
perm.
Q. Okay.
A. Do you want everything?
Q. Yeah. Why don't you tell me for each
one.
A. Okay. A construction loan consists of
the short form deed of trust, the adjustable rate
note, the - God, I can't remember the name of
that document. I don't ever have to name them.

Page 4
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A. Okay.
Q. SO all your responses need to be
audible. If you don't understand a question that
4
I ask, please ask me to rephrase it and I will.
5
And you can keep asking me to rephrase it until
6
we can finally communicate.
7
A. All right.
8
Q. Ms. Henson, where are you currently
9 employed?
10
A. Washington Federal Savings, 10th and
11 Idaho.
12
Q. How long have you worked at Washington
13 Federal Savings?
14
A. 23 years.
15
Q. Have you always worked at the 9th and
16 Idaho location?
17
A. Yes.
18
Q. And what is your current job position
19 at Washington Federal?
20
A. The loan coordinator for the Boise
21 main office.
22
Q. How long have you held that position?
23
A. 16 years.
24
Q. You've been at it a long time.
25
Explain to me what you do with that
Page 5
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Q. Only-A. It's the custom -- no, it's not the
custom construction. It's the construction loan
policies and procedures, you know, for draws and
that kind of thing.
Q. Yes.
A. And the loan closing statement that
has ail the charges and stuff on it.
Q. Anything else?
A. Not for closing documents.
Q. Okay. And that was for aA. Like a spec.
Q. - a construction loan on a spec?
A. Uh-huh.
Q. Okay. How about for a commercial real
estate loan for developing bare ground?
A. They consist of basically the same
documents - the note, the deed of trust, the
closing statement, the process for draws.
There's also normally the form in
there for - oh, gosh, I can't remember the name
of that form either. It's only the one that we
use on development and land loans and stuff.
It's the land loan agreement.
Q. Okay. Let me ask you - let me see if
Page 7
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I can find it here. It just occurred to me,
since you prepared these documents. I'm going to
hand you what we marked yesterday - this was
actually marked in the earlier deposition as
Deposition Exhibit No.1.
A. Okay.
Q. Can you just tell me if that's the
form that you use for the adjustable note?
A. Yes.
Q. Okay. And that's the adjustable rate
straight note form?
A. That's correct.
Q. How long have you used that particular
form; do you know?
A. Well, this one's dated '02.
Q. And do they always have a date?
A. On the bottom.
Q. On the bottom?
A. Vh-huh.
Q. Do you know if that's changed since
'02?
A. You know, I'm not real sure.
Q. Okay.
A. Because they update them in the
system. And then when they come out, that's what
Page 8

Federal Savings v. Engelen

1
A. Well, on this particular one, I did.
2
Q. Okay. Who usually prepares that?
3
A. I can prepare the HUD statements if
4 it's an in-house closing. And I have, like on a
5 refinance.
6
Q. Okay.
7
A. Where we're not actually paying off or
8 having to get like a lot closing or something
9 like that.
10
Q. Otherwise, is it the title company
11 that prepares it?
12
A. Normally, yes. Because most of our
13 stuff goes outside.
14
Q. SO if it's on a Washington Federal
15 form, though, then you're probably the one that
16 prepared it?
17
A. I did. I prepared this one.
18
Q. How can you tell that you were the one
19 that prepared it?
20
A. Because my employee number is down
21 here.
22
Q. On the lower right-hand corner in very
23 small digits, there's some numbers.
24
A. Uh-huh.
25
Q. And which number is your employee

Page 10

1 number? Is it the last four digits?
2
A. Uh-huh.
3
A. We don't have any control over that.
Q. And I can't read that from here. What
4 is that?
I don't think it's changed since '02, though. Do
5
you have a newer one?
A. 1669.
6
Q. I don't have anything newer than '02,
Q. Okay, 1669.
7
And so I think we talked about with
which is why I asked you that question.
8 your job responsibilities, you talked about that
I'm going to show you Exhibit 25. And
9 you prepare the documents on the front end. You
this was a - actually, I gave you two of those.
10 also prepare the documents on the back end, the
I think this was a closing statement for one of
11 loan closing documents, correct?
the loans that the Van Engelens took out.
12
Does that form look familiar to you?
A. Uh-huh.
13
A. Yes, this is the closing statement
Q. That's a yes?
14
with the charges.
A. Yes. I'm sorry.
15
Q. That's okay.
Q. And if you turn to the next page, that
16
is the HUD statement, correct?
In addition to preparing the
17 documents, do you have any other job functions at
A. Uh-huh.
18 Washington Federal?
Q. For the record, if I didn't say, we're
19
looking at Exhibit 25.
A. I back up on the teller line.
20
A. Okay.
Q. Okay. That's great
21
Q. Do you prepare the HUD statement as
A. I take money and I give money.
22
well?
Q. Anything else?
23
A. No, not normally.
A. No.
24
Q. Do you know who prepares that? It's
Q. Do you ever attend the closings of a
25 loan?
on a Washington Federal form.
Page 9
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A. I do at the title companies.
Q. Okay. How about if it's an in-house
closing, are you the one that performs the
closing or is there somebody else at Washington
Federal?
A. Bryan normally does.
Q. Okay.
A. There has been an occasion where I
have.
Q. Are you familiar at all with this
lawsuit and what it's about?
A. I'm familiar with the fact that -yes, there is a lawsuit.
Q. Okay. Are you familiar with the loans
that are at issue in the lawsuit?
A. Not anyone in particular.
Q. Okay. And I guess what I'm trying to
find out is whether you participated in any of
the closings for the loans at issue in this
lawsuit?
A. Offhand, I could not tell you that.
Q. Okay. Well, what would it take for
you to be able to know one way or the other? If
I showed you the loan numbers, would that refresh
your recollection?
Page 12
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A. No. Because I actually do closings
with some of the builders, and it just depends.
Like yesterday, I did a closing.
Q. Okay. Do you recall doing any
closings with the Van Engelens in the 2005, 2006,
2007 time frame?
A. No, I do not.
Q. Okay. When you do a closing, do you
explain the loan terms to the borrowers?
A. When I do a closing, I explain what
the amount is, the rate, when it will change
again. Because it's an adjustable, so it's
quarterly.
Q. Okay.
A. When it's due.
Q. Anything else?
A. No.
Q. Okay. Do you ever talk with the
borrowers about whether the loan is being
personally guaranteed or not?
A. No, I do not.
Q. Okay. Do you recall ever having any
conversations with the Van Engelens about whether
any of the loans they took out were personally
guaranteed?
Page 13
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A. No, I do not.

Q. Okay. Are there any policy manuals at
the bank concerning what is to be done at a
closing, the procedures to follow, what's to be
said?
A. We have manuals. As far as what needs
to be said, you mean?
Q. Yes.
A. No.
Q. Are there any manuals at all
explaining what you should be doing at a closing?
Not just what you should be saying, but what
procedures?
A. No.
Q. Do you prepare the guarantees when
there's a guarantee attached to a loan?
A. Yes.
Q. I'm going to show you what has been
previously marked as Exhibit 7.
And can you tell if you prepared that
personal guarantee by looking at the document?
A. No, I can't.
Q. Do you have any recollection of it's way back from 2002, so do you have any
recollection of whether you prepared that
Page 14
guarantee or not?
A. No, I do not, because these have to be
typed. These don't come off the system.
Q. Okay. Is that not a form?
A. Yes, it is a form, but it's not one
that the system - that's input in the system to
where it pulls information from their loan and
the loan number.
Q. Okay.
A. Because they're not attached to a loan
number.
Q. Okay. So you have to input all the-you got the form, but then all the other
information, like the loan number, the
guarantors, the borrower - I think the borrower
is mentioned in it, yeah - that's all put in by
you, correct?
A. That's correct. There's no loan
number on these.
Q. Okay. If a loan is guaranteed, is it
your custom and practice to let the borrowers
know when they're taking out a loan that the loan
is guaranteed, personally guaranteed?
A. I'm not understanding what you're
saying there.
Page 15
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Q. That was a bad question.
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Q. Okay. But you wouldn't be signing in
2 2006 if the guarantee was signed in 2002, right?
3
A. Well, not necessarily -- well, if this
·4 is the same entity and we're doing it in '06,
5 they are not signing another one.
6
Q. Correct.
7
A. But I don't let them know, because I
8 don't sign with them.
9
Q. What do you mean by "I don't sign with
10 them"?
11
A. The person, the loan officer signs
12 with the borrowers.
13
Q. And signs what? I'm a little
14 confused.
15
A. They go through all of the documents
16 and sign the documents with the borrower. The
17 borrowers sign in front of the loan officer or
18 the manager.
19
Q. Okay. But sometimes, I think you said
20 that you were the one that participates in the
21 signing?
22
A. I do. But I know for a fact that I
23 did not sign with any of these.
24
Q. Okay. Well, 1 wasn't talking in
25 particular about the Van Engelens.
1

At closing, if the guarantors who are
guaranteeing the loan are present at closing, do
you explain to the guarantors that the loan is
being personally guaranteed?
A. I'm not quite understanding where
you're going with this here.
Q. Well, I'm not really going anywhere.
ljust want to know if there's a
personal guarantee that the loan is being
personally guaranteed and the guarantors are
sitting there at the closing, do you tell them
that it's being personally guaranteed?
A. If they're signing one of these? Yes.
Q. What if they've signed one years
earlier?
A. I don't sign them. The person that is
signing with them at the time that they're
signing this particular loan goes over all the
documents with them.
Q. Okay.
A. I do not know when -- I mean, I can
tell that this was done in '02.
Q. But if you're doing a loan in '06, you
wouldn't know about that?
Page 16
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A. Oh, I would know about it.
Q. Let me change the question a little

bit.
So let's take, for example, somebody
signs a personal guarantee in 2002.
A. Uh-huh.
Q. And that personal guarantee is a
continuing guarantee. And it says that any time
the borrower borrows more money through the
years, these loans will also be guaranteed,
correct? That's how those guarantees work?
A. For this entity.
Q. Yeah, for that entity.
A. Uh-huh.
Q. So that entity is at a closing and the
guarantors are also present in 2006, they signed
the guarantee way back in 2002, so there's no
signing of a guarantee.
When you go through closing, do you
explain to the borrowers that - not the
borrowers, the guarantors that the loan has been
guaranteed?
A. I don't personally.
Q. Okay.
A. Because I don't sign with them.
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A. Okay.

Q. We were just talking in general.
A. Okay.

Q. SO let's not think about the Van
Engelens right now.
A. Okay.
Q. You have a guarantee that's signed in
2002?
A. Uh-huh.
Q. And a borrower that's on that
guarantee and the guarantors that are on that
guarantee are back in 2006, the borrower is
borrowing more money.
A. Uh-huh.
Q. Do you explain to the guarantors that
this new loan that they're taking out in 2006 is
personally guaranteed? That's my question. Not
the Van Engelens, just in general?
A. In general.
Q. Is that-A. I don't know. I don't know that I
have.
Q. Okay. Thank you. And 1 think you,
just to make clear, you don't recall
participating in any of the closings for ~e
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loans that are at issue in this lawsuit, correct?
A. No.
Q. Okay. And you don't recall having any
conversations with the Van Engelens about those
loans?
A. No.
Q. Okay. And did you ever tell the Van
Engelens that those loans -- a personal guarantee
would not be required for those loans?
A. No.
Q. Is the existence of a guarantee ever
noted on any of the closing documents?
A. No.
MR. WOODARD: You know, Dave, I'm going to
take a real quick break and I think we might be
done.
THE WITNESS: Okay.
(Break taken from 9:21 a.m. to 9:28 a.m.)
MR. WOODARD: Let's go back on the record.
Q. (BY MR. WOODARD) And I'm just going
to take you back to Exhibit 25. I'm going to
hand you back Exhibit 25.
A. Okay.
Q. This is for the loans that are at
issue in this lawsuit that were taken out. And
Page 20
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at, does that necessarily mean that Bryan wasn't
there or could Bryan still have been present?
A. Bryan was there. There was a time, I
don't know if it was last year or the year
before, his notary ran out for a couple of
months. He couldn't notarize. I was there right
next to his desk. I seen him sign, so I
notarized the document.
Q. Okay. Is that the only time that
you've ever notarized documents when Bryan was
present?
A. Yes.
Q. Okay. But there were some times that
you've done the closing without Bryan and you've
notarized the documents, correct?
A. Yes. I did one yesterday.
Q. Okay. Were you present at any of the
modifications of any of the loans that are at
issue in this lawsuit?
A. Yes.
Q. Okay. Do you recall having any
conversations with the Van Engelens at those
times during the modifications concerning whether
the loans were guaranteed?
A. No.
Page 22
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if you'll go to - there's the short form deed of
trust towards the back of that document.
A. Yes.
Q. If you'll tum to that page. Did you
find that?
A. Yes.
Q. At the bottom, it's marked WF003793.
A. Okay.
Q. And then if you tum to page 3 of3 of
that deed of trust.
A. Yes.
Q. Can you tell me, that was Bryan
Churchill that notarized that?
A. Yes.
Q. Okay. And so ifit's Bryan
Churchill's notary on this deed of trust, would
he likely have been the one that did the closing
on this one?
A. Yes.
Q. Okay. If you attend a closing with
Bryan, now sometimes you say you go with the loan
officer or you're there with the loan officer?
A. I sit right next to Bryan.
Q. If there's a deed of trust that's
notarized by you, I guess what I'm trying to get
Page 21
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Have you at any time had any
conversations with the Van Engelens regarding
whether the loans were guaranteed?
A. No.
Q. The loan documents, when you have the
closing, the borrowers corne in and they sign the
loan documents. And when it's an in-house
closing, are the documents given to the borrowers
at that time, copies? Or how does it work
getting copies of what they signed to the
borrowers?
A. I make a set of copies when I do up
the original documents. I put them in a package
that they get at the same time or right after
they have signed the originals.
Q. Okay. So they get them the same day?
A. Vh-huh.
Q. Okay.
MR. WOODARD: I don't have any further
questions.
THE WITNESS: Okay.
MR. WISHNEY: Read and sign.
(The deposition was concluded at 9:33 a.m.)

***
(Signature was requested.)
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REPORTER'S CERTIFICATE

1

2

STATE OF IDAHO

ss.
3

COUNTY OF ADA

4

5

I, Susan L. Sims, Certified Shorthand Reporter

6

and Notary Public in and for the State of Idaho, do

7

hereby certify:

8
9

That prior to being examined, the witness named
in the foregoing deposition was by me duly sworn to

10

testify to the truth, the whole truth and nothing but

11

the truth;

12

That said deposition was taken down by me in

13

shorthand at the time and place therein named and

14

thereafter reduced to typewriting under my direction,

15

and that the foregoing transcript contains a full,

16

true and verbatim record of said deposition.

17

18

I further certify that I have no interest in the
event of the action.

19
20

WITNESS my hand and seal this 8th day of July,
2010.

21
22

SO
CSR and Notary Public in
and for the State of Idaho.

~3

5

My commission expires:

October 21, 2010
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PAGE 1
I NDE X

IN THE DISTRlCT COURT OF THE FOURTH JUDICIAL DISTRICT

2

OF THE STATE OF IDAHO, IN ANll FOR THE COUlI'rY OF ADA

2

3

5

lIIISHINGTON FEDEAAI. SAVINGS, a
United States Corporation,

)

WITNESS

EX1iMlNATION BY

KIRBY J. ROBERTSON

Mr. Bernards
.!'.s. Labrum

PAGE
4

35

)
)

Plaintiff,

)
)

vs.

lease No. CV OC 0917209
)

H. CRAIG V1\N ENGELEN and KRISTEN
V1\N ENGELEN,

9
Defendants.

10

)
)
)
)
)

10
11

11

12

E X H I BIT S

12
DEPOSITION OF KIRBY J. ROBERTSON

13

13

15

August 5, 2010

14

Boise, Idaho

15

DESCRIP'!'ION

1 - Subpoena

PAGE
~Jces

Te=um to Mountain West Bank

16

16

2 - Deed of Trust

16

17

17

3 - Deed of

T~JSt

20

18

18

4 - Promissory Note

22

19

19

5 - Deed of T=ust

23

20

20

6 -

21

21

7 - Deed of Trust

25

22

22

8 - Promisso=y Note

26

23

23

9 - Commercial Guaranty

29

24

24

Guar~~ty

30

25

25

P~omissory

10 - Commercial

Note

24

3
r--

PAGE 2 ----______________________________
DEPOSITION OF KIRBY J. ROBERTSON,

1

2

taken at the instance of the Plaintiff at the law

3

offices of David E. Wishney, 988 Longmont Avenue, Suite
100, in the City of Boise, State of Idaho, commencing at

5

1:00 p.m., on Thursday, August 5, 2010, before CONSTANCE
S. BUCY, CSR f187, a Notary PUblic in and for the State

7

of Idaho, pursuant to Notice and in accordance with the
Idaho Rules of Civil procedure.

11
12

13
14

15

APPEARANCES

16

For the Plaintiff:

C"dAD E. = S
Atto:ney at Law
~~~t~ro=t Avenue
Boise, Idaho 83706

For the Defendants:

BANDUCCI WOODARD SCHWARTZMAN
By: Hs. Dara Labrum
B02 West Bannock Street
Suite 500
Boise, Idaho 83702

17
18

19

21
22

r-

1
2

23

24
25
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BOISE, IDAHO, THURSDAY, AUGUST 5, 2010, 1:00 P. M.

3
4
KIRBY]' ROBERTSON,
5 produced as awitness at the instance of the Plaintiff,
6 having been first du~ sworn, was examined and testified
7 as follows:
8

9

10

20

~

EXAMlNATION

10
11 BY MR. BERNARDS:
12
Q. The date is August 5, 2010, the time and place
13 for the deposition of the records custodian·for Mountain
14 West Bank. His name is Kirby 1. Robertson and just a
15 little bit of backgrouJld, my name is Cbad Bernards. Dave
16 WlShneyand myself represent WasbiDgtoa Federal Savings
17 in alawsuit against Craig and Kristen Van Eogelen in
18 their ~as guarantors and Dara Labrum is here to
19 represent the DefendaDts in this matter.
20
Can you please state your fuO name for
21 the record?
22
MS. lABRUM: can I make an objection real
23
quick? Rrst, just to preserve the objection to
24
solicitation of this information without a
25
confidentiality stipulation or order in place, state
4

BURNHAM HABEL & ASSOCIATES, INC. (208) 345-5700

00198

PAGE 9 _ _ _

OF KIRBY J. ROBER

~

1
2
3
4
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1 d'Alene, Idaho.
2 Q. Approximately, if you know, how many branches
3 does it bave iD Idaho?
4 A. I don\ know the answer to that question.
5 Q. Do you know how many branches in Boise?
6 A. In Boise?
7 Q. Corred:.
8 A. I believe two, and we have two in Meridian and
9 one in Eagle, two in Nampa.
10
Q. Wbicb office do you work out of?
11
A. I wort out of the lending center in Meridian.
12
Q. Okay, and do you have that address?
13
14
15
16
17
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24
25
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A. Yes.
Q. Wouid you tell that to me, please?
A. Sure. 2950 ~ Magic VieW Drive, Suite lSD,
Meridian,83642
Q. Okay, and the documents that you've brought
today, where have they been stored immediately to you
briDging them here today?
A. The documents have been stored in our corporate
headquarters in Coeur d'Alene.
Q. Okay, and is that generally the polity is when
these documents come into your possession, do they go
immediately up to the Coeur d'Alene location?
A. No.
9

pertinent documents per your subpoena be pulled from the
file. Those documents were scanned and sent to me.
Q. Okayi so tbe documents that you brought today
were taken from larger files from legal counsel?
A. They were taken from larger files from our
corporate office in Coeur <fAlenel not from \egal
counsel. Legal counsel does not maintain our files.
Q. Okay, and so my question is who selected tbe
documents you brought today?
A. Our special credit or not our special credit,
excuse me, our chief credit officer's department and
staff within that department would have pulled these
records.
Q. Okay, and were they mailed to you or were they
driven down here?
A. NOt they were scanned into our system and
e-mailed to me and I received them yesterday.
Q. Okayi so not having looked at the documents
ye1f assuming tbat these are aU copies or scanned
copies?
A. Yes, they are.
Q. And where are tbe originals today?
A. The originals are in Coeur d'Alene.
Q. Okay, and I believe you have already testified
to tbis, but you were not involved in any way, shape or
11
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1 form as to the origination of any of tbe loans?
2 A. No, I was not
3
Q. Prior to any dealings with any default that
4 you've mentioned with tbe Van Engelens, do you know 5 did you know the Van EngeIens prior to such time?
6
A. No.
7 Q. So you do not know them personally?
8 A. Not personally. To darify that, there may
9 have been peripheral business dealings due to the fact
10 that I was in aconstruction lending role. At one point
11 we may have dealt with them on an acquisition of a lot or
12 something to that effect, but not on a personal
13 relationship.
14
Q. Don't go out to dinner or your kids don't play
15 together or are on tbe same soccer team or anything Hke
16 that?
17
A. No, we do not
18
Q. Okay, and if you know, who at Mountain west
19 Bank is involved in the approval process for granting
20 real estate and/or development loans?
21
A. Our processt the originator would develop the
22 credit package which would include financial statements,
23 tax returns. The originator would in conjunction with an
24 analyst flush out the specifics of the credit and then
25 depending on the size of the credit some of our

Q. Wbere do tbey go immediately after they're
signed and processed?
A. Our commercial loan documents generally stay in
our commerdallending department in Boise at the Hoff
Building in downtown until such event occurs that we
experience a default from the borrower and enter into any
form of litigation or legal action. At that point in
time we transfer those documents to Coeur d'Alene because
our counsel is there.
Q. And if you know/how long were tbese documents
that you brought today, bow long were tbey in the Boise
location prior to being shipped up to Coeur d'Alene?
A. I don' have the answer to that question. I
don'remember. I don' recall the date that they were
shipped to Coeur cfAlene.
Q. Do you know approximately amontb or ayear?
A. I don't know. I would speculate that our
litigation and actions with the Van Engelens have been
going on in excess of ayear, so my assumption would be
that they've been up there for nearly ayear.
Q. Can you just briefly explain to me tbe process
for which you make a records request from Coeur d'Alene
and how that's handled?
A. Your subpoena was issued through our counsel in
Coeur d'Alene. He requested that the file be pulled, all
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1 have the IuD document as far as the signature pages?
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A. Yes.
Q. And that wasn't produced today, the full

document; correct?
A. No, it was not requested to be produced
today.

Q. But those would be sitting up in Coeur
d'Alene?
A. They should be in Coeur d'Alene, unless this
note is retired and then it would be in our archives.
Q. What qualifies it as being retired?
A. Paid in full.
Q. Completely extinguisbed, the debt?
A. Yes.
Q. And, Mr. Robertson, was this Deed of Trust kept
ill Mountaill West Bank's regular course of business?
A. Yes.
Q. And it's been in the custody of Mountain West
Bank siDce it was signed by Van Engelens?
A. To the best of my knowledge, yes.
Q. Is there away of identifying on this document
the loan number that it's associated with?
A. I don't believe so.
Q. Would that - if it's not identified on this
dOCUlllell1f would it be identified - would a loan document
17

1

Q. And who is the beneficiary?
2 A. Beneficiary would be Mountain We&. Bank.
3
Q. And the borrower?
4
A. The borrower would be Van EngeIen Development,
5 Incorporated, an Idaho corporation.
6 Q. Okay, and, again, was this document kept in
7 Mountain West Bank's regular course of business?
8 A. To the best of my knowledge, yes.
9
Q. To the best of your knowledge, bas it ever been
10 out of the custody of the bank?
11
A. Not that rm aware of.
12
Q. Okay, next welre going to 13
A. I need to clarify that statement and a previous
14 one, that these documents do leave the hands of the bani<
15 when they go to the recording office for recordation and
16 then they are returned.
17
Q. Okayl and thafs mailed; correct?
18
A. Actually, generally, those are either mailed or
19 theYre hand delivered to the recording office by the
20 escrow and title company and theyre returned to us by
21 the title and escrow company.
22
Q. OkaYI and generallyl when it says up in the
23 right-hand comer like this, when it says -when recorded
24 mail to,· is it safe to assumed that it was mailed in?
25
A. Generally, it varies, it really varies. We

19
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1 identify this specific Deed of Trust?
A. The note refers to the Deed of Trust
3 Q. Any other document?
4
A. There should be - I would assume that there's
5 aloan agreement associated with this that wasn't
6 requested in the subpoena.
7
Q. Okay, and those would be in Coeur d'Alene, I
8 take it?
9
A. That's where they would be, yes.
10
Q. All rigbl1 fm going to have you turn to the
11 oextsheet and.we're just going to go in order here to
12 keep it simple. Can you please identify this documenl1
13 Mr. Robertson?
2

14
A. I don't know if my documents are in the same
15 order as yours.
16
Q. Did you take them out of the order that I
17 handed them to you?
18
A. Probably.
19
Q. What fm looking at is a Deed of Trust. it's
20 got an instrument number 200520045.
21
A. Okay.
22
Q. And it's one shee~ correct?
23
A. Yes, it is.
24
Q. Okay, can you please read the date?
25
A. March 17,2005.
18
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1 request that the document be returned to us, but
2 generally, as amatter of course of business in lendingl
3 that when a deed of trust is recorded, a title company
4 has issued title insurance and typically, as an
5 institution, it's anormal business practice in the
6 industry, we would have the title company that is issuing
7 title insurance pick the document up, take it for
8 recording and return that document to us upon recording.
9 I can't speak to whether that was taking place on this
10 particular loan, but that would be the normal course.
11
Q. So you're saying it's possible that the stamp
12 is put on there that says "mail to" and it could have
13 been hand delivered?
14
A. It could have been mailed or hand delivered.
15
Q. We're going to go ahead and mark this as

16 Exhibit 3.
17

18
19

20
21

(Exhibit No. 3was marked for
identification by the Notary Public.)
Q. BY MR. BERNARDS: Next fm going to go to a
Promissory Note. Can you please identify this document
for me?
A. Irs a Promissory Note dated 3/17/2005,
maturity date 3/17/2006, I believe, it's hard to read,
for loan No. 817301187; note amount of $770,000 for Van

22
23
24
25 Engelen Developmen~ Incorporated.
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